COURT OF SESSION. 


From JANUAR 1778 to DECEMBER 1781. 


COLLECTED 


By Appointment of the FACULTY of ADVOCATES. 


EDINBURGH: 


PRINLED FOR 


BELL & BRADFUTE, & E. BALFOUR, 
M., DCC, xi. 


— wag. + ANY <> Ia_—_—_ — —k⸗d— 


CPE rr Ee CO Oe ——— — 


9 — — 


—— — 1 — —öde GR OT: — — een: 0 
0 2 9 0 TL * nn f 1 — — 

— www — nere en q e re 8 — 5 ae — ˙ ö a 

ů—ͤ üi U D:: — — —— — — — “ D9 Z —— a n _— * 


A DV ERTIS EME N T. 


HE preceding part of this volume, comprehending 
1 the Deciſions of the Court of Seſſion from January 
1778 to the end of the ſummer-ſeſſion 1779, was col- 
lected and publiſhed by the late Mr Ogilvie. The death 
of that gentleman prevented the immediate appearance of 
the Deciſions pronounced in the ſucceeding year, and 
which till now could not be prepared for publication. In 
the mean time, the laſt part of the volume was publiſhed, 
containing the Deciſions, from the beginning of the win- 
ter- ſeſſion 1780-1 to the end of the ſummer-ſeſſion 1781, 
collected by Mr Alexander Law, Mr William Steuart, 
Mr John Dickſon, and Mr Robert Craigie, Advocates. 


THe portion of the volume which follows here, being 
that hitherto unpubliſhed, has been compiled (by Meſſ. 
Steuart and Craigie) under the peculiar diſadvantage 
ariſing from the loſs of the whole original materials for 
collection; a circumſtance that is mentioned, in order to 
ſuggeſt an apology for any omiſſions or inaccuracies that 
may appear in it. | 
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eld on principles of equity, The defunct is preſumed to have known 


DECISIONS 


OF THE 


COURT OF SESSION. 


No. I. January 13. 1778. 
AME S DAVIDSON 
Againſt 
MARION ELCHERSON. 


Succeſſion ab inteſtato in moveables ſituated in a foreign _— Situs 
of bank-notes. 


ILLIAM MURRAY having, in the courſe of buſineſs, left 
Scotland in 1768, and gone to Hamburgh, died there foon 
after, without making any ſettlement. Pariſh, a Hamburgh mer- 
chant, took the cuſtody of his cheſt, in which effects were found to the 
value of L. 300, confiſting in part of bank-notes. 
Marion Elcherton, his mother, claimed the ſucceſſion to theſe effects 
in the court at Hamburgh, as heir by the law of that country. 
The uncles and aunts of Murray confirmed qua neareſt of kin to 


him before the Commiſſaries of Edinburgh, and transferred to James 


Davidſon their right to Murray's effects at Hamburgh. 

Pariſh brought a multiple-poinding, in which appearance was made 
for both theſe parties. Davidſon inſiſted for decreet againſt Pariſh to 
deliver over theſe effects to him, the ſucceſſion in which ought to be 
regulated by the laws of Scotland. Elcherſon contended, that the law 
of Hamburgh, where the effects were ſituated, muſt be the rule. 

Pleaded for Davidſon : Imo, Murray was not at Hamburgh, ammo 
remanendi, Conſequently his domicile continued to be in Scotland, his 
native country. The law of the defunQ's domicile regulates the ſue- 
eeſſion, ab inteftato, in his moveables, wherever ſituated. This is found- 


the 


d * — 

6 * W * * 
- err 3 

1 e 


— 
W 8 — . * 2 


(2) 

the heir pointed out by the law of his own country ; and, by not 
making a ſettlement, ſhows his intention to have that heir to ſucceed 
to him. The ſlight circumſtance of his having moveable effects in a 
foreign country, does not imply that he was even acquainted with the 
laws of ſucceſſion there, much leſs that he meant his ſucceſſion in 
theſe moveables to be governed by them. | 

It is otherwiſe in the caſe of a land-eſtate, which has a fixed and 
permanent ſitus. But moveables have no fixed fitus. Their place 


may be ſhifted without the conſent, or even the knowledge of the 
perſon in the right to them, as in the caſe of debts due by bond, or 


- other nomina debitorum, the ſitus of which alters with every change of 


reſidence in the debtor. The real ſituation of moveables, therefore, 
cannot afford any rule, in juſtice or equity, for regulating the ſuc- 
ceſſion to them. By a fiction of law, their ſitus is held to be in the 
place where the defunct had his domicile; and, by the law of that 
domicile, the ſucceſſion to them is accordingly governed. Voet. L. 1. 
t. 4. } Quamvis, &c. Prin. of Equity, b. 3. c. 8. § 3. Erſk. Inſt. b. 3. 
t. 9. $4. Brown of Braid coni/ra John Brown, 28th November 1744, 
Kilkerran ; a deciſion in point. | 

The interpoſition of the court at Hamburgh may be found neceſ- 
ſary to carry the judgment in favour of the heirs, by the law of Scot- 
land, into execution. But, it is to be preſumed, that the foreign court 
will give effect to that judgment, as, in diſtributing theſe moveables, 
the rules of ſucceſſion, in this country, ought, in equity, to be adopted 
by the court at Hamburgh. At any rate, the aſſignee of the heirs is 
entitled to have the decreet of this court, aſcertaining his right to 
theſe effects. 

2do, Whatever may be the caſe as to other effects, the ſitus of the 
bank-notes found in Murray's cheſt at Hamburgh, was in this coun- 
try. The ſitus of theſe, like that of bonds, bills, and other nomina de- 
biterum, is where the debtor reſides. This holds, at leaſt, as to ſuch 
of them as are notes of private banks, to which the privilege of being 
held as caſh ought not to be extended, 

Pleaded for Elcherſon : Imo, The ſubject in queſtion being locally 
ſituated at Hamburgh, and Pariſh, the raiſer of the multiple-poinding, 
reliding there, nothing can be decided cum ęfectu in this court. The 
action, therefore, ſhould be diſmiſſed, leaving the parties to proſecute 
their claim in the proper court at Hamburgh. 5 

If a judgment is to be given, it ought to be found that the ſucceſ- 
ſion muſt be regulated by the laws of Hamburgh. The local ſituation 
of effects determines the law by which they muſt be governed in all 
caſes ; becauſe it is there only that juriſdiction can be exerciſed over 
them, wherever the domicile of the proprietor may be. | 

This is the received doctrine of the law of Scotland, and applies 
equally to moveables which have a fitus at the time, as to immove- 
ables, whoſe ſitus is fixed. In the Dictionary of Deciſions, voce Fo- 
reign, many inſtances are mentioned illuſtrating this principle, That 
the moveables of foreigners locally fituated within Scotland, are regu- 
lated by its municipal law, in every particular, and in that of ſucceſ- 
ſion, as much as any other. In the caſe of Henderſon, th December 
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1623, Durie, it is mentioned as a part of the e That goods 
© ought to be aſked by that perſon who would be found to have right 
© thereto, by the law of the kingdom within which they are, and not 
© the law of any other kingdom.“ And, in another caſe, Melvil, 3d 
July 1634, Durie, this is likewiſe ſaid to have been given as the opinion 
of the court. Lewis contra Schaw, 19th January 1665, Gilm. Biſſet, 
19th July 1666, Dirleton. Stair, b. 1. t. 1.) 10. Bankton, b. 1. t. 1. 
$ 82. and 83. Dirlet. voce Nom. Deb. 

The contrary doctrine is not founded on ſolid grounds. Any ſup- 
poſed predilection in the deceaſed, for the law of the domicile can- 
not be regarded in this queſtion, Succeſſion ab inteftalo, is the act of 
the law, and looks not to the will of the deceaſed, preſumed or impli- 
ed. It takes place when he has no will, as in the caſe of an infant, 
or an idiot. The law, therefore, muſt have its operation on effects 
ſubject to its authority, independent of any conjecture, from the re- 
ſidence of the deceaſed in another country, that he would have inclined 
the law of that country to take place. The deciſion in the caſe of 
Brown of Braid is ſingle, and contrary to all the former deciſions. 

2do, That part of the effects, conſiſting of bank-notes, is in no dif- 
ferent ſituation from the other effects; for ſuch notes are, in law, held 
to be caſh. So it was expreſsly decided, 24th February 1749, Hugh 
Crawford contra the Royal Bank. Conſequently, the ſitus of the bank- 
notes, like that of coin, is where the notes themſelves are found to be. 

Whether theſe notes are of a public or private banking-company, does 
not alter the caſe. It is from the terms of the notes, and not the au- 
thority of the perſons who iſſue them, that they are held as caſh. 

The court found, * That the diſtribution of the moveables in this 
caſe muſt be regulated by the laws of Hamburgh, where theſe move- 
ables are, and were ſituated at the death of William Murray: That 
no action for ſuch diſtribution lies, or is competent before this court ; 
therefore diſmiſſes the foreſaid proceſs of multiple-poinding, and 
competition relative thereto.” 

A reclaiming petition againſt this interlocutor was ordered to be ſeen, 
in ſo far as reſpected the ſitus of the bank- notes. On adviſing the pe- 
tition with anſwers, the court adhered. 
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For Davidſon, M. Laurin, Armſirong. Alt. J. Campbell, Cullen. 
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No. II. January 13. 1778. 


HELEN HEMD ERS ON, 
Againſt 
FOAN NM LEA M, and others. 


Succeſſion to effefts recovered in a foreign country, under a will executed 
there. | 


OHN M*LEAN, a captain of artillery in the Eaſt India Company's 
ſervice, having been mortally wounded in an engagement at Tin- 
garecotta, in the Mogul's country, immediately before his death, exe- 
cuted a will, by which he bequeathed his whole eſtate to his father, 


a brother and ſiſter, in certain proportions. The will was proved, in 


common form, in the Mayor's court of Madraſs. The executors re- 
covered the funds, which were all in India, and remitted them to the 
legatees in Scotland. Afterwards, Helen Henderſon, M*Lean's wi- 
dow, brought an action againſt the legatees, claiming a third part of 
the defunct's moveables, as her jus relifo, 

The fame point was argued in this cauſe that was argued in the for- 
mer, Whether the law of the defunct's domicile, or of the place where 
the effects were ſituated, regulates the ſucceſſion in theſe effects? 

A ſeparate plea maintained for the purſuer was, that ſuppoſing the 
lex loci regulates the ſucceſſion of moveables, no lex loci is here aſcer- 
tained to exclude the law ef Scotland. It was faid, That the law of 
England does not extend to the Company's territory on the Corro- 
mandel coaſt ; but, although the Engliſh law reached the territory of 
Madraſs, Tingarecotta, where M*Lean died, being in the Mogul's 
country, the ſucceſſion to ſuch perſonal effects as he had with him 
there, would be regulated by the law of that country, if it were 
known. As it is not, and the effects are now in the hands of the le- 
gatees reſiding in Scotland, the court has jurisdiction over them; and 
the widow's claim to her jus relife, by the law of Scotland, ought to 


be ſuſtained. 
Anſwered for the legatees : The effects were recovered, and the le- 


gatees are in poſſeſſion by authority of the law of the place where the 
effects were ſituated at the time of the defunct's death; and therefore 


no claim of ſucceſſion to them, on the law of this country, can be ſu- 
ſtained againſt the legatees. Had they been brought here, without 
authority, it is not the law of Scotland, but of the country where they 
were at the time of the defunQ's death, that would regulate tlie ſuc- 


ceſſion to them. 
The 
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The Britiſh reſiding in the Eaſt Indies, whether in a civil or mili- 
tary capacity, are under the law of England; and every queſtion as to 
their perſons or effects, muſt be governed by that law, as received in 
the Engliſh courts there. 

Captain M*Lean died upon an expedition into an enemy” s country. 
The law of it could not regulate his ſucceſſion while in the Britiſh 
cam 
The court found, That the purſuer has no claim to a jus relidtæ, 

out of the eſtate and effects of ſaid Captain M Lean, conveyed 


© by the ſaid will.” 


For the Purſuer, /{*Conochie, Blair, Alt. Croſbie, Solicitor General, Rae. 


No. III. Fanuary 15. 1778. 
FOSEPH KNIGHT, a News 
Againſt 
FOHNWEDDERBURMK 
| State of a Negro brought into this country from the Plantations. 


HE commander of a veſſel in the African trade, having imported 

a cargo of Negroes into Jamaica, ſold Joſeph Knight, one of 

them, as a flave, to Mr Wedderburn. Knight was then a boy, ſeem- 
ingly about twelve or thirteen years of age. 

Some time after, Mr Wedderburn came over to Scotland, and 
brought this Negro along with him, as a perſonal ſervant. 

The negro continued to ſerve him for ſeveral years, without mur- 
muring, and married in the country. But afterwards, prompted to 
aſſert his freedom, he took the reſolution of leaving Mr Wedderburn's 
ſervice, who, being informed of it, got him apprehended, on a warrant 
of the juſtices of the peace. Knight, on his examination, acknow- 
ledged his purpoſe. The juſtices found the petitioner entitled to 
. * Knight's ſervices, and that he muſt continue as before.” 

Knight then applied to the ſheriff of the county, (Perthſhire), by 
petition, ſetting forth, That Mr Wedderburn infiſted on his con- 
* tinuing a perſonal ſervant with him,“ and prayed the ſheriff to find, 
© That he cannot be continued in a ſtate of ſlavery, or compelled to 
* perpetual ſervice, and to diſcharge Mr Wedderburn from ſending 
the petitioner abroad. 

After ſome procedure in this proceſs, the ſheriff found, That the 
* ſtate of ſlavery is not recogniſed by the laws of this kingdom, and is 
inconſiſtent with the principles thereof: That the regulations in 
* Jamaica, concerning ſlaves, do not extend to this kingdom; and re- 
+ pelled the defender's claim to a perpetual ſervice. Mr Wedderburn 
having reclaimed, the ſheriff found, * That perpetual ſervice, without 
wages, is ſlavery ; and therefore, adhered. 
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The defender removed the cauſe into the court by advocation. The 
Lord Ordinary took it to report, upon information; being a queſtion 
of general importance, the court ordered a hearing in preſence, and 
afterwards informations of new, upon which it was adviſed. 

Pleaded for the Maſter : That he had a right either to the perpetual 
ſervice of the Negro in this country, or to ſend him back to the plan- 
tations from which he was brought. His claim over the Negro, to 
this extent, was argued on the following grounds : 

The productions of the colonies, ever ſince they were ſettled, have 
been cultivated by the means of Negro flaves imported from the coaſt 
of Africa. The ſupplying the colonies with theſe ſlaves has become an 
extenſive trade, without which, the valuable objects of commerce, now 
furniſhed by the plantations, could not be cultivated. Britiſh ſtatutes 
have given ſanction to this trade, and recogniſed the property of the 
maſter in ſuch ſlaves ; 1oth W. III. c. 26. 5th George II. c. 7. 23d 
George II. c. 3. | 

The property, which, in Jamaica, was eſtabliſhed in the maſter 
over the Negro, under theſe ſtatutes, and the municipal law there, 
cannot be loſt by a mere change of place. On principles of equity, 
rights acquired under the laws of foreign countries, are ſupported and 
enforced by the courts of law here. A right of property will be ſu- 
ſtained in every country where the ſubject of it may come. The a- 
tus of perſons attend them wherever they go; Huber, lib. 1. T. 3. 
4. 12. ; 

The law of the colonies is not to be conſidered as unjuſt, in autho- 
riſing this condition of ſlavery. The ſtatutes which encourage the 
African trade ſhow, that the legiſlature does not look on it in that 
light. The ſtate of ſlavery is not contrary to the law of nations. 
Writers upon that law have enumerated ſeveral juſt and lawful origing 
of ſlavery ; ſuch as contract, conqueſt in a juſt war, and puniſhment 
of crimes. In caſes where ſlavery is authoriſed by the law of Jamaica, 
it muſt be preſumed to have proceeded on a lawful origin. The mu- 
nicipal law of no country will be preſumed unjuſt. 

A ſtate of ſlavery has been univerſally received in the practice of na- 
tions. It took place in all the ancient nations, and in all the modern 
European nations, for many ages. In ſome of them it ſtill remains; 
and in none of them has it been aboliſhed by poſitive enactments, de- 
claring it unjuſt and illegal, but gone into diſuſe by degrees, in conſe- 
quence of many different cauſes. Though, therefore, the municipal 
law of this country does not now admit of this ſtate of ſlavery in the 
perſons of citizens; yet, where foreigners, in that ſtate, are brought 
into the country, the right of their maſters over them ought not to be 
annihilated. 5 | 

In this caſe, the maſter is not inſiſting for the exerciſe of any rigo- . 
rous powers. He only demands, that he ſhall be entitled to the per- 
ſonal ſervice of the Negro, in this country, during life. His right to, 
this extent, at leaſt, is not immoral or unjuſt ; nor is it even reprobated 
by the municipal law of this country. A perſon may bind himſelf to 
a ſervice for life; Eyſt. Inf. p. 147. 

| But 
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But, in the Ia place, if this is denied, the maſter muſt, at leaſt, be 
permitted to compel the Negro to return to the plantations from 
whence he was brought, otherwiſe he is entirely forfeited of his right. 

Some caſes from the Engliſh law-books were adduced to ſhow, that, 
in England, the maſter's right of property in his Negro, remains after 
he is brought into that country; Butts contra Penny, 1677; Kebble's 
Rep. p. 3. p. 785. Gilly contra Cleves; 5th William and Mary, Lord 
Kaymond, Rep. v. I. p. 147. and the opinion of two very eminent 
lawyers in the 1729, Sir Philip York then Attorney General, and Mr 
Talbot Solicitor General, in theſe words: We are of opinion, that a 
* flave, by coming from the Welt Indies, either with or without his 
* maſter, to Great Britain, or Ireland, doth not become free; and that 
© his maſter's property or rigbt in him is not thereby determined or 
varied; and baptiſm doth not beſtow freedom on him, nor make any 
© alteration in his temporal condition in theſe kingdoms. We are alſo 
© of opinion, that the maſter may legally compel him to return to the 
« plantations 

Anſwered for the Negro: The only title on which any right of do- 
minion is claimed over this African, is the inſtitution of the municipal 
law of Jamaica, which authoriſes the flavery of Africans brought into 
that iſland. Under that law, this Negro, a child when brought into 
Jamaica, while he remained there, was ſubjected to the unjuſt domi- 
nion which it gives over theſe foreigners ; but the municipal law of 
the colonies has no authority in this country. On grounds of equity, 
the court, in ſome caſes, gives effect to the laws of other countries; but 
the law of Jamaica, in this inftance, will not be ſupported by the court ; 
becauſe it is repugnant to the firſt principles of morality and juſtice. 

Subordination, to a certain extent, is neceſſary. But there are cer 
tain bounds beyond which, if any inſtitution ſubjecting one indivi- 
dual to another ſhould go, the injuſtice and immorality of it cannot 
admit of a doubt. Such is the inſtitution of ſlavery, depriving men 
of the moſt eſſential rights that attend their exiftence, and which are 
of a nature that admit not of any equivalent to be given for them. The 
moſt expreſs conſent given in a voluntary contract cannot authoriſe the 
aſſuming of theſe rights, or bind the conſenting party to ſubmit to the 
condition of a ſlave. A ſtipulation of that kind affords intrinſic evi- 
dence of an undue advantage taken, and is therefore ſufficient to void 
the contract. 5 | | | 

But, although it were juſtifiable to admit of a ſlavery proceeding 
on a title of contract, of conqueſt, or of puniſhment, the law of Ja- 
maica would not be the leſs unjuſt. In ſubjecting the Africans to fla- 
very, that law requires no title under any of theſe grounds. The cir- 
cumſtance, that the Negroes are brought into Jamaica, is all that is 
requiſite to fix on them indiſcriminately the condition of flavery. It 
is, therefore, a flavery eſtabliſhed on force and uſurpation alone, 
which no writer on the law of nations has vindicated as a juſtifiable 
origin of ſlavery. | 
If the law of Jamaica had made any diſtinction, or required any 
title to the ſlavery of an African, this Negro would never have been 
reduced by it to that ſtate, Being a child when he was brought into 
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Jamaica, he could enter into no contract, commit no crime, and con- 
queſt cannot give a right to kill or enſlave children. 

The means by which thoſe who carried this child from his own 
country got him into their hands, cannot be known ; becaule the law 
of Jamaica makes no inquiry into that circumſtance. But, whether 
he was enſnared, or bought from his parents, the iniquity 1s the ſame. 
— That a ſtate of ſlavery has been admitted of in many nations, does 
not render it leſs unjuſt. Child-murder, and other crimes of a deep 
dye, have been authoriſed by the laws of different ſtates. "Tyranny, 
and all ſorts of oppreſſion, might be vindicated on the ſame grounds. 
—Leither can the advantages procured to this country by the ſlavery 
of the Negroes, be hearkened to as any argument in this queſtion, as to 
the juſtice of it. Oppreſſion and iniquity are not palliated by the gain 
and advantage acquired to the authors of them. But the expediency 
of the inſtitution, even for the ſubjects of Great Britain, is much doubt- 
ed of by thoſe who are beſt acquainted with the ſtate of the colonics; 
and ſome enlightened men of modern times have thought that ſugar 
and tobacco might be cultivated without the ſlavery of Negroes. 

The dominion, therefore, given by the law of Jamaica over the 
purſuer, a foreigner there, being unjuſt, can receive no aid from the 
laws of this country. The modification propoſed of this claim of fla- 
very makes no difference on the merits of the queſtion. It is plain, 
that, to give the defender any right over the purſuer, the poſitive law 
of Jamaica muſt always be reſorted to ; conſequently, the queſtion re- 


curs, Whether that law ought to be enforced beyond its territory? 


But a ſervice for life, without wages, is, in fact, flaverv. The law of 
Scotland would not ſupport a voluntary contract in theſe terms; and, 
even where wages are ſtipulated, ſuch a contract has been voided by 
the court; Allan and Mearns contra Skene and Burnet, December 
1728; Dictionary of Deciſions, Pact. illicitum. 

The ſame anſwer was given to the other claim, of ſending the Negro 
out of this country, without his conſent, that it ſuppoſes the domini- 
on given over the purſuer by the law of Jamaica to be juſt. The Ne- 
gro is likewiſe protected againſt this by the ſtatute 1701, c. 6. which 
expreſsly prohibits the carrying any perſons out of the kingdom with- 
out their conſent. The words are general, and apply to all perſons 
within the realm. 

In ſupport of this argument for the Negro, authorities of French 
writers were adduced, to ſhow, that formerly, by the laws of France, 
Negroes brought into that country from the plantations became free. 
This was their law until lately, that, by ſpecial edits, ſome altera- 
tions were made upon it; Den!/art, tom. 3. v. Negroe, On the law 
of England, ſeveral caſes were mentioned, in which different Judges 
had expreſſed opinions, that a Negro coming into England is free 
there; 1. Salh. 666. Smith contra Brown and Cooper; Shanley contra 
Nalvey, in Chancery 1762 ; Hargraves arg. p. 58. 

But the late caſe of Sommerſet the Negro, decided in the King's 
Bench in the 1772, was chiefly relied on, and ſaid to be in point, at 
leaſt upon this queſtion, Whether the Negro could be ſent out of Eng- 
land ? | 

The 
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The court were of opinion, that the dominion aſſumed over this 
Negro, under the law of Jamaica, being unjuſt, could not be ſupported 
in this country to any extent : That, therefore, the defender had no 
right to the Negro's ſervice for any ſpace of time, nor to ſend him out 
of the country againſt his conſent : That the Negro was likewiſe pro- 
tected under the act 1701, c. 6. from being ſent out of the country 
againſt his conſent.— The judgments of the ſheriff were approved of, 
and the Court * remitted the cauſe ſimpliciter. 


For the purſuer, Ferguſſon, Cullm. Alt. Advocate, M*Laurin, M*Conochie, Clerk, T ait. 


No. IV. | Fanuary 17. 1778. 


EARL f SELKIRM 
| Againſt 
ROBERT NASMIT A 


A reference of the price, in a contract of ſale, to arbiters, found to be 
binding on the heirs of the referrer, 


OBERT NASMITH, proprietor of the lands of Glenlee, agreed 
to diſpoſe of theſe lands to the Earl of Selkirk. 

The terms of the bargain were evinced by the miſſives of both parties. 
It was eſtabliſhed, that they had agreed to refer the price to two arbi- 
ters, one to be choſen by each: That payments had been made by Lord 
Selkirk, to accompt, of the price: That, afterwards, the arbiters had 
been named and accepted. But, before the arbiters had fixed on the 
price, Naſmith. died. : 

Lord Selkirk brought a declarator againſt Robert Naſmith, heir ap- 
parent to the defunct, for having it found that this was a concluded 
bargain. Robert Naſmith renounced to be heir. But James Naſmith 
having adjudged the lands, as creditor to the defunct, appeared as a 
party in the declarator ; and inſiſted, that there was no concluded ſale of 
the ſubject to Lord Selkirk; and, therefore, that it was carried by his de- 
creet of adjudication. In the courſe of the proceſs, a price for the ſub- 
ject was fixed on by the arbiters, in conſequence of a remit from the 
court, —On the merits, 

Pleaded for the adjudger : It is eſſential to the contract of ſale that the 
price be fixed ; without which, the contract, though parties are agreed 
in other reſpects, is not concluded; & 1. Iaſt. de Emp. Vend. Bankton, 
v. 1. p. 439. F 3. In the bargain betwixt Lord Selkirk and Naſmith for 
the ſale of theſe lands, the price was not fixed by the parties: It was only 
referred to arbiters, —Naſmith having died before the arbiters had fixed 

C the 


( to ) 


the price, the arbiters had no power to name any price thereafter, as 
ſubmiſſions fall by the death of any of the referrers, unleſs heirs are 


{ſpecially mentioned; l. 27. H 1. and l. 49. Y 2. de Rec. Arb. ; Bankton, 
v. I. p. 455 ; Erſkine, p. 697.—There was, therefore, no concluded 
ſale. 

Anſwered * While the price is only matter of communing betwixt 
the parties, the contract of ſale is not concluded. But, when the parties 
are fixed by mutual agreement, it makes no) difference whether they 
agree to ſpecify a particular ſum as the price, or name certain perſons 
to ſpecify the ſum. After fixing on ſuch perſons, the parties can no 
more go back on the price, than it they had fixed on the price itſelf— 
Accordingly, i in law, that price is ſaid to be certain which is referred to 
certain perſons; & 1. Iiſt. de Emp. Vend. l. ult. c. de Contract. Emp. 

It is of no conſequence, therefore, that the price was not named, in 
this caſe, by the arbiters, till-after the death of one of the partics. The 
contract of ſale was concluded by the nomination of theſe arbiters. 

The authorities brought to ſhew, that ſubmiſſions are not binding on 
the heirs of the ſubmitters, apply only to ſubmiſſions, as ſeparate deeds, 
unconnected with any other contract or tranſaction implying an obli- 
gation on heirs. But a reference, ſuch as the preſent, 1s part of the 
contract of ſale, and muſt go along with it. From the moment that 
contract is concluded, it is binding on the heirs of the contractors; and 
the parties having in view a tranſaction that is to affect their heirs, can- 
not be ſuppoſed to intend that theſe heirs ſhould not be equally obliged 
to ſubmit to this reference of the price, as to "_ other part of the 
contract. | 

The court were of opinion, that the reference was binding on the 
heir, and that he was obliged to admit the price fixed on by the arbiters 
after the death of the referrer ; therefore, found that there was ſuffi- 


* cient evidence of a compleated bargain.” 


Act. Craſbie. Alt. Craig. 
No. V. January 18. 1778. 


ROBERT MONT GOM ER, and others, 
Againſt 
ö PARKER. 


Import of the act 12mo George III. c. 72. as to the time of 1 claims 
by creditors. 


HE perſonal eſtate of William Wilſon, a bankrupt, was s ſequeſtrated 
upon the ſtatute 120 Geo. III. c. 72. After the effects had 


been converted into money, a ſcheme of diviſion lodged in the _—_ 
an 
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and the Lord Ordinary had allowed all concerned to ſee, and give in 
objections, but before his Lordſhip had reported the ſcheme, an intereſt 
was given in for Montgomery and Wilſon, creditors who had not for- 
merly appeared. Theſe creditors inſiſted that they were entitled to 
draw their proportional ſhare of the firſt dividend, in conſequence of 
the intereſt then produced. 

An objection was ſuggeſted to this claim by the factor, upon the 6th 
and 1oth clauſes of the ſtatute, bearing, in ſubſtance, That ſuch credi- 
tors as ſhall not produce their claims, with the vouchers thereof, and 
make oath on the verity of their debts, © within nine callender months 
© after the date of the ſequeſtration,” ſhall not be entitled to any ſhare 
in the firſt diſtribution of the debtor's eſtate among the creditors. 

'The nine callender months were expired before the claim or vouchers 
were lodged. | 

Anfwered for the Creditors : That another rule is adopted in & 11th 
of the ſtatute, by which it is enacted, © That ſuch creditors only, who 
* ſhall have produced their vouchers, and grounds of debt, and proved 
© the verity thereof, before the day fixed for each diſtribution, as before 
* mentioned, ſhall be entitled to a ſhare in ſuch diſtribution.” By this, 
it ſeems to be meant, that it is ſufficient if the debts are proved, and 
vouchers produced, before the day fixed for the diſtribution. 

The court found, In reſpect that the claims of Montgomery, Wil- 
* ſon, and Smith, with the vouchers thereof, were not lodged with the 
« clerk to the ſequeſtration before the expiry of nine callender months 
* from the date of the ſequeſtration, that, therefore, they were not entitled 
to draw any ſhare of the bankrupt's effects in the firſt diſtribution.” 


For the factor, Ad. Ogilvie. Alt. Rolland. 


No. VI. January 22. 1778. 
THOMAS FAH 
Againſt 


GEORGE SKENE T 
Right of the patron to preſent by a commiſſioner. 


ET SKENE KEITH, late Earl Mariſhal, having his reſi- 
dence in a foreign country, committed the management of his 
affairs in Scotland to Meſſrs Alexander Keith elder and younger; and 
the commiſhon under which they acted contained a ſpecial power to 
grant preſentations to the churches whereof he was patron. 

In 1776, the church of Keith-hall, in the gift of Lord Mariſchall, 


became vacant. Two preſentations were granted: One on the gth 


Gun) 
May, in favour of Skene Keith, by Lord Mariſchall's commiſſioners, 


who had previouſly received a letter from him, deſiring them to pre- 
ſent Keith, This preſentation was tranſinitted next day by polt to 
the preſentee. The other was executed on the 1oth May by Lord 
Mariſchall himſelf at Potſdam, in favour of Thomas Tait, and was 
on the ſame day tranſmitted by poſt to his commiſſioners, but without 
inſtructions to forward the preſentation to Tait. The commiſſioners 
having already preſented Keith, ſent it back to the patron at Potſdam, 
from which it was afterwards tranſmitted to the preſentee. 

After ſome procedure in the church-courts, mutual declarators were 
brought at the inſtance of Keith and Tait, for aſcertaining the prefe- 
rence of their reſpective preſentations. 

Pleaded for Tait : 1mo, The power of preſenting cannot be dele- 
gated to a factor. It is a faculty perſonal to the patron. In no ſta- 
tute or law-book is mention made of preſenting by a commiſſioner or 
factor. 

Ihe act 10. An. c. 8. obliging the patron to qualify, proceeds on 

this principle, that the right of preſenting cannot be delegated. By 
that ſtatute, $ 6. and 7. the patron is ſtrictly required to take the 
oaths to government; and, if ſuſpected of popery, to ſubſcribe the 
formula, before 3 otherwiſe the preſentation is declared to 
be null. 

If it had been lawful to preſent by a factor, the act of parliament, 
in order to prevent theſe regulations from being defeated altogether, 
would have required the ſame oaths to be taken by the factor preſent- 
ing, as by the patron when he preſents. But, as it was underſtood to 
be the law, that the factor could not preſent, this was unneceſlary. 
Accordingly, in practice, no popiſh patron attempts to preſent by a 
factor; and it is always thought neceſſary that the patron, who does 
not chuſe to take the oaths required by the ſtatute, ſhould diſpone the 
right of patronage itſelf, pro hac vice, to one who will comply with 
the law in this reſpect. Becauſe the power of preſenting cannot be 
delegated, crown-preſentations muſt proceed on a ſign- manual, tho? 
the crown acts by its commiſſioners, the barons, in diſpoſing of va- 
cant ſtipends, and exerciſing every other right conſequent on patro- 
BANE. 
240, Suppoſing it lawful to preſent by commiſſioners having ſpe- 
cial powers, commiſſions of that kind are, from their nature, revocable, 
either expreſsly or tacitly. Lord Mariſchall, by preſenting himſelf, 
virtually revoked, in that inſtance, the general commiſſion to the Meſſrs 
Keiths; and the preſentation by him, as it was granted before any 
thing had followed on that by the commiſſioners, mult be preferred, 
as the true choice and nomination of the patron. The preſentation 
by the commiſhoners 1s not to be conſidered as even prior to the 
other: For, though it is earlier in date, both muſt be held as delivered 
at the ſame time, both being put into the poſt-office on the ſame day. 

Pleaded for Skene Keith: Imo, The right of patronage is a patrimoni- 
al right in commercio, and the power of preſenting is a branch of it. It 
is not diſputed that the patron can exerciſe all the other branches and 
pertinents of this right by a factor, ſuch as uplifting and diſcharging 

the 


46 


the vacant ſtipends, tithes, &c.— There is no ſolid reaſon given for 
making an exception of the power of preſenting. 

There was no need to notice the caſe of a factor preſenting in the 
ſtatute 10m, an. c. 12. As the patron from whom the right flows muſt 
be qualified, it is immaterial whether the commiſſioner is ſo or not. In 
the preſent inſtance, both patron and commiſſioners were qualified. 
Law-books may not have laid down, tolidem verbis, that a patron can 
preſent by a factor ſpecially empowered. But, in caſes where doubts 
might poſſibly ariſe, the law-books are not ſilent. It is faid the tutor 
may preſent, in name of the pupil, the huſband as adminiſtrator for 
the wife, &c. Bank. v. 2. p. 37. F 100.—Crown-preſentations re- 
quire a ſign manual; becauſe it was not judged expedient for the 
crown to delegate the power of preſenting to the Barons, whoſe of- 
fices are for life, and not from any doubt that the power of preſent- 


ing might be delegated, 


The ufage was ſaid to be in favour of this plea, and that it was a 
common practice among patrons reſiding abroad, to preſent by com- 
miſſioners, having ſpecial powers. 

240, The preſentation by the commiſſioners is the prior preſentation. 
It is confeſſedly ſo in date. As to the delivery, the two preſentations 
were put into different poſt-offices on the ſame day : But that of the 
patron was then tranſmitted by him only to his commiſſioners, and 
not to the preſentee. It muſt, therefore, be held as remaining in the 
cuſtody of the patron, until, upon being ſent back, it was afterwards 
tranſmitted from Potſdam to the preſentee. But the preſentation by 
the commiſſioners was in the hands of their preſentee before that 
time; conſequently it is prior in point of delivery. In every queſtion 
with a poſterior preſentation by the patron, it muſt be conſidered as 
the preſentation of the patron himſelf. It is, therefore, of no mo- 
ment, that Skene Keith was not de fads ſettled by the church before 
the preſentation to Tait. The patron was fun#us, as well as the com- 
miſſioners, by the firſt, and no effectual preſentation could thereafter 


be granted to either. 


In this caſe each party alledged, that undue means had been uſed 
in obtaining the other's preſentation ; and, in the action at the inſtance 
of Tait, this was made a ground of reduction. But the cauſe was de- 
termined by the court ſolely on the ground of law, | 

The court were unanimouſly of opinion, that a patron may dele- 
gate his power of preſenting to a factor. They found, That the 
* Mefirs Keiths, having full and ſpecial power by commiſſion from 
G. Keith, late Earl Mariſhall, to grant preſentations to pariſh- 
© churches, whereof he is patron, in the ſame manner he cauld do 
* himſelf; and having granted a preſentation, as commiſhoner afore- 
© ſaid, to Mr Skene Keith, to be miniſter of this pariſh, which was 
prior to a preſentation to the ſame pariſh, granted by the Earl him- 
* ſelf to the ſaid Thomas Tait: Therefore, in a competition betwixt 
the two preſentees, found the preſentation to Keith preferable.” 


For Keith, D. Rae. G. Ogilvie. Alt. Advocate, Croſbie, 
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No. VII. | January 28. 1778. 


DAME ROBINA POLLOCK, Spouſe to Sir HUGH 
CRAWFORD, and Sir HUGH for his Intereſt, . 


Againft 


MARY PORTERFIELD, Widow of FOHN LOGKHART 
of Lee. 


Porters of a Truſtee. Negative preſcription. 


INIFRED and Dorothy Luckens, were ſeiſed, to them and 
| their heirs, in certain lands in the county of Eſſex. Doro- 
thy was married to James Lockhart, a younger brother of Mr Lock- 
hart of Lee; and, by a poſtnuptial ſettlement, her moiety of theſe 
lands ſtood limited to the uſe of James Lockhart, during his life, with- 
out impeachment of waſte ; after his death, to Dorothy his wife, in 
name of jointure ; after her deceaſe, to the ſons of the marriage, in 
the order of their birth, and the heirs-male of their bodies; and, for 
default of ſuch iſſue, to the daughters of the marriage, and the bcirs 
of their bodies; and, for default of ſuch iſſue, to the ſaid James and 
Dorothy, and the heirs of the ſurvivor of them, for ever. 

A partition was afterwards made of the lands betwixt the two ſiſ- 
ters. Dorothy and her huſband, having in view to diſpoſe of their part 
of the lands, revoked and made void the uſes of the former deed, with 
conſent of the parties to it. This they were empowered to do, by a 
clauſe in the deed itſelf. A new deed was then executed by the huſ- 
band and wife, veſting the lands in truſtees, with power to ſel! the 
premiſſes, and apply the price, in the firſt place, to extinction of debts 
0 a certain amount, chargeable on them; the remainder to be diſ- 

poſed of in the purchaſe of other lands, tenements, or hereditaments, 
« within the kingdoms of England or Scotland.“ And it is provided, 
that the lands ſo to be purchaſed, are to be ſettled, and the rents and iſſues 
of the ſubject, until ſuch purchaſe is made, are to be diſpoſed of to the 
ſame uſes and purpoſes as were limited and declared by the former deed. 

In order the more effectually to carry this ſale into execution, an 
act of parliament was obtained, (ath Queen Anne), which likewiſe di- 
rects the truſtees to lay out the reſidue of the price on the purchaſe of 
fome other lands, tenements, and hereditaments, to be ſettled to the 
fame uſes, and on the fame /eres of heirs ſpecified in the former deeds. 
But the act of partiament, in requiring the lands to be ſettled, in the 
firſt place, to the liferent-uſe of James Lockhart, does not add, without 
impeachment of waſte, as in the former deed. The lands were fold by 
the truſtees, and the reſidue of the price ſoon after veſted in South Sea 
ſtock, in name of Sir John Stanley, ſurvivor of the truſtees, 

James Lockhart ſucceeded to the entailed eſtate of Lee, encumbered 


with debts contracted by the entailer, He ſurvived his wife Do- 
rothy, 


e ke IS Ds 


the truſt, 
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rothy, and died in the 1715, leaving iſſue by her one ſon Jolin, and 
two daughters. 2 

In 1721, a bill was filed in Chancery, at the ſuit of the infant 
John Lockhart, by the Counteſs of Forfar, his next friend, in which 
it was, inter alia, propoſed, that the truſt-fund ſhould be applied to 
pay off the debts on the eſtate of Lee. By decree of the maſter of the 
rolls, it was referred to a maſter in Chancery, to inquire into the pro- 
priety of this meaſure, and to carry it into execution, if beneficial for 
the infant; but, in that cafe, it was ordered, that the aſſignations 
from the creditors of their ſecurities to the truſtee ſhould be ta- 
ken upon the truſt, and to the uſes limited by the acts of parliament. 
It was likewiſe referred to the maſter in Chancery, to appoint a new 
truſtee in place of Sir John Stanley, who defired to be diſcharged of 
The maſter reported, that he had approven of the Counteſs of For- 
far as truſtee, and had appointed Sir John to aſſign his truſt, and to 
pay over the monies to her, ſubject to the ſaid truſts and uſes, as in 
© the ſaid act of parliament are mentioned, touching the ſaid truſt- 
© eſtate.” But the report takes no notice of the reference relative to 
the payment of the debts on the eſtate of Lee. 

This report was affirmed by decree of the Lord Chancellor, and, 
in conſequence thereof, the funds were made over to the Counteſs of 
Forfar, and continued with her till John Lockhart came of age. In 
the 1728, an accompt was ſettled between the Counteſs and him, of 
her intromiſſions with the truſt-funds ; and the Counteſs having tranſ- 
ferred the whole of the funds in her hands to John Lockhart, obtain- 
ed a diſcharge from him of all intromiſſions, and of the ſaid aſſign- 
ment of truſt itſelf, and all that hath followed, or may follow there- 
upon, for now and ever. 

Lady Forfar died in the 1741. Anne and Dorothy Lockharts both 
predeceafed their brother ; Dorothy unmarried, and Anne Lockhart 
leaving an only child, Robina Pollock, ſince married to Sir Hugh Craw- 
ford. 

John Lockhart died in the 1775, without iſſue; and by his ſettle- 
ments, his whole perſonal eſtate, and all his real eſtates not entailed, 
were conveyed to his wife, or to truſtees for her behoof. 

Upon the death of John Lockhart, Lady Crawford and her huſ- 
band brought an action, in which they called the widow, and other 
diſponees of John, and the legatees of the Counteſs of Forfar, con- 
cluding to have it found, That the purſuer, Lady Crawford, is now 
entitled to the benefit of the ſaid truſt, and that the defenders ought 
to be decerned to pay over the capital of the truſt-funds to ſuch perſons 
as the court ſhall name, to be laid out in the purchaſe of lands, to be. 
ſettled upon the ſaid purſuer, and the heirs of her body, whom failing, 
to her heirs whatſomever. 

A preliminary objection made to the competency of the court by 
the defender, that the queſtion could only be tried in the court of 
Chancery, was repelled by the Lord Ordinary, and his judgment was 
acquieſced in. ; | 

On 
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On the merits of the cauſe, the plea maintained by the purſuer was, 
that the truſt· funds, which were, by the tranſaction 1728, transferred 
to John Lockhart by the Counteſs of Forfar, came into his hands ſub- 
ject to the uſes of the truſt: That, by the act of parliament, the funds 
were ſettled in ſuch manner, that the entail of the money itſelf, and 
the lands to be purchaſed with it, could not be defeated, nor the re- 
mainder, upon which the purſuer claims, barred, without making a 
purchaſe of lands in England, and the tenant in tail ſuffering a reco- 
very, according to the form of that law. But as no purchaſe was 
made, nor recovery ſuffered, John Lockhart had no more in him but 
an eſtate tail ; and the right of the purſuer remains. 

Pleaded in defence againſt this claim: I, By the tranſaction in 
the 1728, Lady Forfar was diſcharged of the truſt, and the money 
paid over by her to the heir of the marriage. The funds transferred 
to John Lockhart became his property, and as much at his diſpoſal as 
any other part of his effects, the whole of which were conveyed by 
his ſettlements to his wite. 8 

A fine and recovery was not neceſſary to veſt the fee- ſimple of theſe 
funds in him. The contrary doctrine ſuppoſes, that the money of this 
fund could only be laid out on lands in England, to be ſettled under 
an Engliſh entail. But, by the original deed of truſt, the truſtees are 
impowered to lay out the money on lands either in Scotland or Eng- 
land. The act of parliament was no more than a ratification of that 
truſt, | 

Suppoſe the money had been employed by the truſtee in purchaſing 
lands in Scotland, a fine and recovery, in the Court of Chancery, 
would have been entirely nugatory ; and, if the heir had been under 
any fetters, could have had no effect to relieve him, as the juriſdic- 
tion of that court does not reach to this country.—But, if a purchaſe 
in Scotland had been made, and the lands ſettled in a manner agree- 
able to the truſt, the unlimited property of the lands would have veſt- 
ed in Mr Lockhart of courſe. The truſtee, in following out the pur- 

ſes of the truſt, muſt have put theſe lands under ſuch a ſettlement 
as is uſual in Scotland, for ſecuring an eſtate on the heirs of the mar- 
riage. For that is the ſettlement in this country, which correſponds 
to the Engliſh entail, under which, lands purchaſed with this money, 
in England, muſt, in terms of the truſt, have been ſettled. The only 
difference is, that, in England, a piece of form is neceſſary to veſt 
the fee-{imple of the ſubject in the heir. In Scotland, it follows from 
the nature of the right. The father is fettered ; but, when the heir 
ſucceeds, the marriage- contract is implemented, and the ſubſtitutes 
have only a hope of ſucceſſion, which may be defeated at the pleaſure 
of the heir. —As, therefore, John Lockhart, the heir of the marriage, 
would have taken the ſubject in fee-ſimple, if the money had been 
laid out on land in Scotland, it can make no difference, that the mo- 
ney itſelf was paid over to him, inſtead of being ſo laid out. The 
truſt, by allowing the fund to be brought into Scotland, and employ- 
ed for purpoſes there, did, of conſequence, relieve the heir from the 
neceſſity of uſing a fine and recovery; and the truſt received its full 
effect when the funds were delivered up to the heir of the ä 

WD a, 
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2do, The right of the purſuer to inſiſt in this action, is cut off by 
the negative preſcription, whatever title the ſubſtitute heirs might have 
had in the 1728, or within 40 years of that period, to inſiſt upon a 
ſtrict execution of the truſt. It is of no conſequence in this queſtion 
of preſcription, how far the tranſaction betwixt the truſtee and John 
Lockhart was regular, or whether a ſine and recovery would not have 
been adviſable.—lt is ſufficient that the truſt was then de facto given up 
and diſcharged ; and, as no challenge was brought of that tranſaction 
for the years of preſcription, nor action to implement the truſt, the 
purſuers, by negleCting to proſecute their right, have loſt it; for an 
action to implement a truſt may be cut off by the negative preſcription, 
as much as any other. | | 

Anſwered for the purſuers, to the firſt defence: Lady Forfar received 
this fund under the authority of the Court of Chancery, as a truſtee, for 
the purpoſe of employing it in terms of the act of parliament : That 
is, in the purchaſe of lands to be ſettled by an Engliſh entail to certain 
uſes. This could only have been done by a purchaſe of lands in Eng- 
land.— Lands purchaſed in Scotland could not have been ſettled under 
an Engliſh entail, and the truſtee had no power to ſubſtitute any kind 
of ſettlement in place of the Engliſh entail. Every other way in which 
the funds might be diſpoſed of, could only be conſidered as an interim 
employment of the money by the truſtee, until the preciſe terms of 
the act were complied with. 

But as, in fact, no purchaſe of lands was made by Lady Forfar, the 
truſt-monies remained in her hands under the Engliſh entail, to which 
they were ſubjected by the act of parliament. This entail the truſtee 
had no powers to diſappoint, nor to apply the capital of theſe monies 
in any other manner, except to the ſingle purpoſe of purchaſing lands, 
to be ſettled as the act requires. — It was, therefore, ultra wires of the 
truſtee to convey the unlimited property of theſe funds to John Lock- 
hart, and could confer no right on him, nor operate as a diſcharge of 
the truſt. She remained, notwithſtanding thereof, obliged to employ 
the funds in the manner directed by the act; and John Lockhart could 
in no other way acquire the fee- ſimple of the ſubject, but by a fine and 
recovery. EY 

To the /econd defence: The argument of the defenders reſts on the 
hypotheſis, that, by the tranſaQtion in 1728, the truſt-money was diſ- 
charged of the entail, and was in the hands of John Lockhart, in fee- 
{1mple. 

That tranſaction cannot have this effect. It will not be preſumed to 
have been the intention of parties that it ſhould ; becauſe ſuch a pur- 
poſe would imply a tortious act, and a breach of truſt. But, what- 
ever their intention was, John Lockhart could not, by any diſcharge 
in favour of the truſtee, remove the entail attached to the truſt-fund 
by the act of parliament, which the truſtee had no power to give up. 
Having right to the intereſt of the funds, he might diſcharge the 
truſtee of theſe; but, as to the capital, his diſcharge can have no 
other operation, but, upon the warranty of it, to fix the money up- 


on him, and oblige his repreſentatives to relieve Lady Forfar, and 
E her 
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her heirs.— He was merely cuſtodiar of the money for his own uſe 
during his life, and then to be made forthcoming to thoſe in remain- 
der.—In this queſtion of preſcription, the capital muſt be held as in 
Lady Forfar's hands; the truſt continued with her, and the ſubſtitute 
heirs had no intereſt to inſiſt that the fund ſhould be laid out on land, 
as their rights in it were equally well ſecured while it remained in mo- 
ney.,—Preſcription, therefore, cannot run ſooner than from the death 
of Lady Forfar in 1741. 

But the ſubſtitute heirs had not the beneficial right or intereſt in 
this money even at that time, nor until the death of Joha Lockhart, 
without iſſue, which opened the ſucceſſion, in this truſt-fund, to the 
purſuers. It was only on his death, that they came to have any right 
to demand either capital or intereſt. Previous thereto, though it- had 
been competent for them to have inſiſted for a literal compliance with 
the truſt, and that the money ſhould be laid out, in terms of it, they 
could have had no benefit from ſuch action: As, immediately after a 
purchaſe made, John Lockhart, by uſing fine and recovery, could have 
cut off their right as heirs in remainder, 

The preſcription, therefore, runs only from the death of John 
Lockhart ; for, until that time, the purſuers were non valentes agere 
cum effettu. IF | 

Replied for the defenders : The plea of non valens agere does not ap- 
ply.—The purſuers in this caſe, as creditors under a truſt-right, had a 
jus queſitum to make it effectual from the beginning. — And they had 
a right to challenge every deed of the truſtee in contravention of the 
truſt.—lt is of no conſequence in this argument, that, if the action had 
been brought againſt John Lockhart, the purſuers, though ſucceſsful, 
might have been deprived of any benefit from it, by his uſing a fine 
and recovery. The chance of this was a prudential reaſon for riſking 
the preſcription of the right, rather than bring an action during his 
life. But, as there was no defect of title in the purſuers, and the jus 
exigendi was clear, there is no room for the plea of non valens agere. 

This cauſe was adviſed upon informations, and a hearing in pre- 
ſence.— The Court were of opinion, that both defences were well 
founded. —The judgment was, © Suſtain the defences to the action, 
and aſſoilzie the defenders. 


AQ. Advocate, Solicitor General. Alt. Ilay Campbell. Craig. 
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No. VIII. January 29. 1778. 


FAMES FREEL A N D, and others, 
Againſt 
9 
The INCORPORATIONof WEAVERS in Glaſgow. 


An excluſive privilege to carry on the webſter-craft found to reach to ſill- 
weaving, though not in uſe at the time of the grant. 


HE incorporation of weavers in Glaſgow, by their ſeal of cauſe 

from the town in 1528, ratified by a charter from the crown in 

1681, are veſted with the excluſive privilege of carrying on the 
_ © webſter-craft' in that borough. 

At a period long ſubſequent to theſe charters, the manufacture of 
ſilk- cloth was introduced into Glaſgow ; and afterwards, manufactures 
of mixed cloths, compoſed of ſilk with linen, or cotton, were alſo in- 
troduced. 

James Freeland, and others, engaged in the buſineſs of weaving 
theſe manufactures within the town, though not entered freemen of 
the incorporation.—The incorporation of weavers brought a declarator 
for aſcertaining their excluſive * to weave the cloth in queſtion 
within Glaſgow. 

Pleaded in defence for the — The excluſive privileges of in- 
corporations being reſtrictions on trade and improvement, are to be 
oſtrictly interpreted. —Siltk-weaving, a new manufacture, not known 
in Glaſgow till long after the ſeal of cauſe to the weavers, and ratifi- 
cation of it, is not reached by theſe grants. 

This ſeal of cauſe requires, that the perſon admitted be found *© a 
© ſufficient, expert tradeſman of the craft. — When filk-weaving was 
introduced, none of the craft at Glaſgow were capable to try a ſilk- 
weaver's ſufficiency in his art, which is totally different from theirs. 
The craft, therefore, could not, in conſiſtence with their own ſeal of 
cauſe, have demanded that a filk-weaver ſhould enter with them. 
Though a few have of late entered voluntarily with the craft, that 
will not give them any right to oblige others to enter with them which 
they had not before. 

Pleaded for the incorporation: The ſeal of cauſe is conceived in ge- 
neral terms, comprehending every branch of weaving, not limited to 
fuch only as were practiſed at Glaſgow at the time of the grant. 
It is of no conſequence, therefore, that ſilk-weaving was introduced 
poſterior to the grants, which is the caſe with moſt of the other 
branches of weaving now in uſe there, confeſſedly reached by theſe 


grants. 
The 


( 20) 


The freemen of the craft were always ſufficiently qualified to try 
the ſkill of the ſilk-weavers in the art of weaving, the general prin- 
ciples being the ſame in weaving ſilk as other materials. Now that 
there are actually many of the freemen hlk-weavers, there is no rea- 
ſon whatever for an objection on this ground. 

The Court found, that the ©* defenders are not entitled to carry on 
© the buſineſs of filk-weaving within the borough of Glaſgow, with- 
© out entering with the incorporation of weavers. 


For the incorporation, Craig, Morthland. Alt. Rae. 


No. IX. February 10. 1778. 


DAVID BETHUNE, 
Againſt 
PATRICK FERPFICE. 


Right of the landlord to ſhell-marle found within the farm.—And to 
work Juch * during the leaſe. 


ATRICK JERVICE poſſeſſed the lands of Incharvie under a leaſe 

from Mr Bethune, by which the tenant had liberty © to win lime- 

* ſtone upon any part of the ſaid lands where they could be moſt con- 
* veniently had.” 

During the currency of the leaſe, a bed of ſhell-marle was diſcover- 
ed on this farm. The landlord being interrupted in working it by his 
- tenant, brought a declarator of his excluſive right to this marle, and 
to the working of it during the leaſe. 

In this action, the Lord Ordinary found, That the property of the 
© marle in queſtion belongs to the purſuer, and that the defenders have 
no right or title to work, uſe, or diſpoſe, of the ſaid marle: That 
the defenders did wrong in nterrupting the purſuer in working the 
* ſaid marle, and in working and uſing thereof themſelves.” 

Pleaded for the tenant in a reclaiming petition, Imo, That he had 
Tight to lay this marle on the lands of the farm for their improve- 
ment :—Admitting that he had no title to carry the marle off the 
farm, or to uſe it in any other way. 

The contract of leaſe implies a right in the tenant to this extent, 
over all natural manures found within the ground. Marle is only to 
be conſidered as a richer ſpecies of ſoil : The tenant muſt be allowed 
to mix this ſoil, as a manure, with any other, for the better cultivation 
of the lands, in the ſame manner as be mixes a ſandy with a clayey 
ſoil for that — 1 
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If the tenant attempts to abuſe this right, by laying on too much 
marle, or by over-cropping after it, the landlord has the fame remedy 
as againſt over-liming, miſlabouring, or any other kind of huſbandry 
pernicious to his property. But the poſſibility of miſmanagement is 
not ſufficient cauſe for excluding the tenant altogether from ſo uſeful a 
mean of improvement, and would equally apply to exclude the uſe 
of lime or marle purchaſed from a third party. | 

In this caſe, the tenant having a ſpecial power to win lime-ſtone, 
the inferior right of ſpreading marle is implied. 

240, Though the landlord were entitled to the excluſive property 
of this marle, he cannot work it, nor cut the ground with roads for 
that purpoſe, during the currency of the leaſe. 

The landlord inſiſted, Imo, That he had the excluſive right to all ſhell- 
marle found within the farm. The leaſe imports only a temporary 
right to the yearly fruits of the ſoil, and extends not to minerals, or 
any ſubſtance found in beds or mines different from the ſoil ; Stair, 


b. 2. p. 9. F 31. ; Dictionary, v. 2. p. 423. 


Shell-marle is a ſubſtance as diſtinct from the ſoil as coal or lime- 
ſtone, and found, like theſe, in a ſeparate bed. Being no part of what 


is let to the tenant, he can no more work theſe ſubſtances for purpoſes 


within the farm, than for thoſe without it. If he needs them for 
the uſe of his lands, he muſt purchaſe them from the landlord, whoſe 
excluſive property they are. | 

Shell-marle being a ſubſtance different from the ſoil, it could have 
no effect on this queſtion, though the tenant had a right to mix one 
ſoil with another. But, even in that caſe, if the landlord can qualify 
a beneficial intereſt in the preventing of it, and his objection is not 
emulous, it may be contended on found principles, that the tenant 
would not be allowed to tranſport one ſoil to lay upon another.—Shell- 
marle is a ſubſtance in commercio as much as lime or coals. It is, 
therefore, not emulous on the part of the landlord to oppole the te- 
nant's depriving him of this beneficial property. 

The power of winning lime-ſtones, given by the leaſe, implies no 
right to work marle, which is a different ſubſtance. 

240, The landlord having the right to the marle, muſt be entitled 
to work it during the leaſe, on paying the tenant's damages for the 


roads, &c. though there be no reſervation to that effect in the leaſe : 


As was exprelsly found, in the caſe of a coal-mine, Hamilton, 21ſt June 
1768. 
Obſerved on the bench : Clay-marle, and ſhell-marle, are of a differ- 


ent nature. The latter is as much a ſeparate ſubſtance from the ſoil 


as a quarry of lime-ſtone, and the tenant has no right, in virtue of his 
leaſe, to take and uſe it without a ſpecial power for that purpoſe. Whe- 
ther he may take clay-marle, or any part of the ſoil, and put it upon 
another, without the landlord's conſent, it is not neceſſary to determine 


in the preſent queſtion. 
The Court adhered. 


Ad. Ian Campbell, John Anſtruther. Alt. Geo. Wallace. 
F | No. 
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No. X. | February 10. 1778. 


WILLIAM MORISO MN, and others, 
Againſt 
FAMES HAMILTON, and others. 


Mariners * where the ſhip is wrecked. —Import of a contract re- 
lative to the wages. 


N May 1773, James Hamilton, and others, mariners, engaged with 
Morriſon and company, to navigate their ſhip Rae-galley in a voy- 
age from Greenock to the Lewis: From thence to Philadelphia ; 
thence to the bay of Honduras ; and from thence to return to Gren- 
ock. 
Articles of agreement were "IE" by the mariners, among which 
were the two following: No officer or ſeaman in the ſaid ſhip ſhall 
© demand, or be entitled to his wages, or any part thereof, until the 
« arrival of ſaid ſhip, at the above mentioned port of diſcharge in 
© Greenock.” And, No wages to be paid till the veſſel arrives at 
* Greenock.” 

The ſhip proceeded on the voyage, unloading and ſhipping cargoes 
at all the different ports, until her arrival at the bay of Honduras, 
where the veſſel took in her fourth cargo ; but, ſoon after failing, was 
totally wrecked. The mariners having returned to this country, 
brought an action againſt their employers, Morriſon and company, for 
payment of their wages, from the time of their leaving Greenock, until 
the ſhip was wrecked. 

The judge-admiral found, That the purſuers are entitled to their 
< wages to the time of their finally unloading the ſaid ſhip the Rae- 

« galley in the bay of Honduras.“ 

The merchants having brought the cauſe into court by ſuſpenſion, 
the Lord Ordinary found the letters orderly proceeded, 2 
which judgment they reclaimed. 

In this cafe, the ſame point occurred which was determined in the 
ſimilar caſe of Roſs againſt Glasfoord in the 1771, that the mariners, 
at common law, in ſuch a voyage, are entitled to their wages until 
the delivery of the laſt cargo before the ſhip is wrecked. This was 
again diſputed by the merchants, on the ſame . and autho- 
rities as then argued. 

Pleaded ſeparatim for the ſuſpenders : The mariners are, at any rate, 
barred by the terms of the agreement, which they ſubſcribed before 
failing, from any claim for wages, which is thereby made to depend 


on the veſſel's returning to Greenock, 
Anſwered 
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Anfwered for the chargers : The only meaning of theſe articles was 
to prevent the mariners from demanding their wages at every port 
they arrived at, which, at common law, they were entitled to do. 
They are only ſuſpenſive of the term of payment, and proceed upon 
the hypotheſis, that the ſhip was to return, The laſt article, in which 
it is ſaid, no wages is to be paid, &c. explains and qualifies the firſt. 
Thele articles, therefore, ought not to be interpreted into a forfeiture 
of the wages which the mariners had earned, and would have had 
right to at common law.—But, although they could bear no other 
interpretation, ſuch a contract would be voided as unjuſt, and taking 
undue advantage of the mariners. ; 

The Court were of opinion, that the written articles founded on do 
not apply to this caſe, where the ſhip 1s wrecked and cannot return : 
That the -laim of the mariners muſt be judged of by the common 
rules of law, by which they are entitled to wages until the unloading 
the veſſel in the bay of Honduras. | 

The Court adhered to the Lord Ordinary's interlocutor, which found 
in the ſame terms with that of the admiral. | 


Act. Ad. Rolland. Alt. J. Camplell, Cha. Hay. 


No. XI. February 12. 1778. 


FA4MES BURNERS 
Againſt 
WILLIAM RITC ES 
Ffefs of an ebliqathon to account for bills indorſed. 


NDREW GRAY merchant in Aberdeen, became bankrupt 
16th January 1770. | 

A ſhort time before his bankruptcy, William Ritchie, and others, 
in order to ſupport his credit, obtained for him L. 1500. The money 
was advanced to Gray by Meſſrs Dingwall and Fordyce, to whom 

Ritchie and others gave their acceptance for the whole ſum. 

On this account Gray, (Jan. 10.) indorſed to Ritchie, and the others 
who had given their acceptance, bills amounting to L. 1531: 14: 9. 
A lift of theſe was made up under this title: Inventory of bills lodged 
© in the hands of William Ritchie.” And a docquet is ſubjoined, in 
which they acknowledge the receipt of theſe bills from Gray, as ſure- 
© ty and relief to them, for their acceptance to Dingwall and Fordyce, 
and oblige themſelves to apply the money to the extinguiſhing ſaid 
debt, and to return the overplus, if any be, to you, you always being 
'© obliged to indemnify us, if the money ariſing from ſaid bills falls 
* ſhort of paying the foreſaid debt.” _ 

er 
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After Gray's bankruptcy, Ritchie gave a charge to Burnet, acceptor 
of one of the bills, for payment. In a ſuſpenſion of this charge, 

Pleaded for Burnet: That he ought to be allowed deduction of cer- 
tain partial payments made to Gray, which, though not marked on 
the bill, are vouched by miſſives and receipts. 

It appears from the expreſſions uſed in the title and docquet of the 
inventory, that the bills were only lodged with Ritchie for ſecurity, 
not in payment of his acceptance to Dingwall and Fordyce. 

The nature of the tranſaction likewiſe implies it: Whether there is 
an overplus or a ſhortcoming, the parties being reſpectively obliged to 
account to each other for the balance. 

Anſwered for the charger: It is evident from the tranſaction, that 
the money advanced to Gray was the money of Ritchie, and others 
who borrowed it on their own credit. Gray never gave any accep- 
tance to Dingwall and Fordyce for this money. The bills, therefore, 
were indorſed for payment of value inſtantly received from Ritchie 
and others. To the extent of that value, and until it 1s paid, they 
are onerous indorſees in theſe bills, and not obliged to admit any pay- 
ments not marked on the bills. 

The ſtipulations in the docquet do not aid the ſufpenders plea, Af- 
ter the value given for the bills is recovered, the charger, and others, 
no doubt, would only be indorſees in truſt as to any balance, and ac- 
countable to Gray for the ſurplus, if recovered. This is the import 
of the docquet, which affects not the oneroſity of the indorſation to 
the extent of the value given. 

It was ſaid, that ſuch tranſactions as this are common among mer- 
chants; and the indorſees always underſtood, in practice, to be one- 
rous until the value 1s paid. 

After the court had pronounced two conſecutive judgments in fa- 
vour of the chargers, it was diſcovered that Gray had indorſed to 
Ritchie, a few days after the firſt indorſation, bills to the amount of 
L. 355, for the purpoſe of anſwering partial payments made on the 
former bills, not marked on them, but vouched by ſeparate documents. 
Upon which the court pronounced this judgment : 

* The Lords adhere to their former interlocutor, finding, that the 
charger, in conſequence of the tranſaction 1oth January 1776, was 
an onerous indorſee to the bills in queſtion ; but find, that, as the 
tranſaction was explained by the ſecond lift of bills indorſed to the 
charger, he is bound to admit the partial payments made by the 
ſuſpender. 


R a M & „ 


For Burnet, Ad. Rolland. Alt. Neil Ferguſon, 


No. 
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No. XII. | February 11. 1778. 
GRIZEL BART HOLOMEY, and others, 


Againſt 
PETER CHALEME RS 


Furiſdiftion of the admiral court. 


ENRY STEEL, maſter of a veſſel, having died on a voyage to 
Grenada, Chalmers the mate came to have the command, and 
intromitted with the whole effects of Steel on board the ſhip. Bar- 
tholomew and other repreſentatives of Steel, purſued Chalmers before 
the admiral, to account for his intromiſſions with theſe effects. 

The admiral ordained the defender to find caution judicio /i/tt et ju- 
dicatum ſolvi. 

Chalmers brought this cauſe into court by advocation. 

The purſuers inſiſted, That the cauſe was ſtrictly maritime; becauſe 
the locus quaſi contractus was on ſhipboard, the intromiſſion being made 
there. 

Anſwered for the defender : It is eſtabliſhed law, that the privative 
juriſdiction of the admiral is not founded either on the locus contrafus 
or guaſi contractus, but ſolely on the cauſe being of a maritime nature, 
which this action is not; Campbell againſt Montgomery, 8th Fe- 


bruary 1705. 
The court found * this cauſe not to be maritime, therefore advocate. 


For Chalmers, RNobertſon. Alt. Claud Boſwell. 


G No. 
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No. XIII. . 
MARY VASNM IT A. 

Againſt 
COMMISSARIES of EDINBURGH 


Right of the executors to have part of the effefs confirmed, though the 


whole are inventoried and appreciated. 


HE whole effects of a defunct being inventoried and appretiated, 
by the commiſſaries, a partial confirmation, to a ſmall amount, 
was demanded by the executrix, Naſmith, which the commillaries 
refuſed to grant. | 
The Lord Ordinary refuſed a bill of advocation againſt this judge- 
ment; but, upon adviſing a reclaiming petition and anſwers, the court 
were of opinion, that the commiſſaries are obliged to grant conſirma- 
tion upon any part of the defunct's effefts that ſhall be offered them 
for that purpoſe. This judgment was given upon the ſame grounds 
as in the caſe of Agnes and Jean Brodies contra the commiſſary-depute 
of Murray, roth Auguſt 1753. The only difference betwixt the two 
caſes was, that, in the former, a partial inventory of the effects had 
only been made, to the extent of which the confirmation was de- 
manded. This was not conſidered by the court as forming any di- 
ſtinQion of conſequence betwixt that cafe and the preſent. 


The Court © remitted the bill of advocation to the commiffaries, 
* with inſtructions to allow the confirmation to proceed, as cra- 


ved by the petition.” 


For Commiſſaries, Solicitar General. Alt. C. Hay. Clerk, Tait. 


No, 
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No. XIV. February 14. 1778. 


ANDREW WELS HZ, 
Againſt 
FAMES ELS VH, and others. 


Curators removed as ſuſpef. 


NDREW WELSH became ſecurity for the curators of Nathan 

Cornfoot, viz. Elizabeth Robertſon, mother to the minor, and 
ames Welſh, her ſecond huſband, curators choſen by the minor. 

Andrew Welſh, apprehending danger to himſelf, and the minor, 
from the bankruptcy of James Welſh, ſoon after his nomination, and 
the miſmanagement of the minor's effects by both curators, required 
the minor, and his neareſt of kin, under form of inſtrument, to bring 
an action for having his curators removed as ſuſpect, offering to be at 
the expence of the action, and of new to become bound for any re- 
ſponſible perſons to be choſen in their room. 

This not being complied with, the cautioner himſelf brought an 
action, calling the curators and the minor, and his next of kin, for 
having it found, that, in reſpect of this requiſition, he was no longer 
liable in the eautionary obligation: And, in behalf of the minor, in- 
ſerted a concluſion, that the curators ſhould be removed as ſuſpect. 

The cauſe was adviſed on an information ex parte for the cautioner; 
but the minor, and his curators, had appeared, and litigated before the 
Lord Ordinary. 

The court had no doubt that Andrew Welſh was entitled to be 
relieved of his cautionary obligation in futurum. But a difficulty oc- 
curred, how far the action to remove theſe curators as ſuſpe&, could 
be ſuſtained, in the law of Scotland, at the inftance of Andrew Welſh, 
who was no relation to the minor: — Though, by the civil law, this 
was ado popularts. 

Obſerved on the bench : When a minor names curators, it is pars ju- 
dicis to require caution, whether the minor, and his next of kin, de- 
mand it or not. As the court, therefore, have, in this caſe, relieved 
the cautioner of his obligation, it is a conſequence of the judgment, 
that the curators muſt be required to find new caution by the court; 
and, if they do not, that they thould be removed. 

The court * found Andrew Welfh free of his cautionary obligation 
from the date of his proteſt and requiſition, and in time coming. 
And, in reſpect of the above, ordain the curators, on or before the 
0 24th current, to lodge in proceſs a bond, with a ſufficient cautioner, 
or cautioners, for the faithful adminiſtration of the minor's eſtate 
during 
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during the curatory ; with certification, if they fail in lodging the 
bond, the Lords will remove them from their curatory. 


The curators having failed to lodge the bond, the court * removed 
them from their office as ſuſpeQ.' 


Act. G. Ferguſon, 
No. XV. | | | February 14. 1778. 


FOHN M*DONA L D, of Braickiſh, 


Againſt 
FOHN M*DONALD of Clanranald, and his tutors and curators, 


Objefion to a deed not mentioning the number of pages. Not flamped. 


T was objected by Clanranald, to the validity of an agreement en- 

tered into between his father and M. Donald of Braickiſh, by which 

his father became bound to grant a leaſe for three nineteen yeats of the 
iſland of Canna to Braickiſh. 

Primo, That, although the deed is wrote book-ways, yet it does 
not mention, in the teſting clauſe, the number of pages of which it 
conſiſts ; nor are the pages numbered, both of which are required by 
the ſtatute 1690, cap. 15. 

Secundo, It is not wrote on ſtamped paper, as required by the ſtatutes 
12mo An. c. 9. H 21. 3d Geo. I. c. 7. Zoth. Geo. II. c. 19. which 
provide, that certain deeds, ſuch as charters, bonds, leaſes, &c. ſhall 
be written on ſtamped paper. Although it contains a clauſe, obliging 
the parties to extend it on ſtamped paper, that does not remove the 
objection. Action muſt be denied upon it, otherwiſe the revenue of 
ſtamp-duties would be diſappointed altogether. Neither can the ob- 
jection be taken off by ſtamping the deed. After production, and 
being founded on in judgment, no defect in the* writing can be ſup- 
lied. 

f Anſwered for the defenders, to the firſt objection: This deed is wrote 
only on one ſheet of paper, and the teſting clauſe commences on the 
end of the ſecond page. The ſtatute 1696 applies only to the caſe 
where deeds are written on more than one ſheet. So it was found, 
Robertſon contra Kerr, 7th January 1742, Kilkerran. 
To the ſecond objection: This is not one of thoſe deeds ſpecified in 
the revenue ſtatutes eſtabliſhing ſtamp-duties. It is not a leaſe, but 
only an agreement to grant a leaſe. But, if it did require ſtamping, 
the objeCtion could be removed by getting the ſtamp ſtill adhibited, 
upon paying the uſual price. 


The 
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© The Lords repelled the firſt objection to the purſuers title of ac- 
© tion founded on the act 1696 :—But, as to the ſecond objection, fiſts 


« proceſs until the agreement is duly ſtamped in terms of law.“ 


AQ. Frofer. Alt. Campbell. 
No. XVI. February 14. 1778. 


FAMES CAMPBE L I, and others, 
© Againſt 
FANET SOMERVIL I. 


A poſtnuptial proviſion by a huſband, obæratus, on his wife, how far 
ö good againſt creditors. 


d OBERT JAFFRAY, in his contract of marriage with Janet 
Somervill, became bound to provide her in an annuity of L. 25, 
Sterling, in caſe of her ſurviving. Soon after his marriage, upon a 


narrative of © love and regard, he executed a liferent-conveyance of a 
houſe in favour of his wife. Robert Jaffray died, in a few months after 

executing this deed, in Jamaica, leaving his affairs much involved. 

His effects in Scotland not being ſufficient to pay his creditors, they 


brought a reduction of the foreſaid diſpoſition of the liferent of the 
houſe to the widow, upon the act 1021, | 

Pleaded for the purſuer : Jaffray died inſolvent, and was in the 
ſame ſituation at the time of granting this deed. Where a wife is 
otherwiſe unprovided, a poſtnuptial ſettlement in her favour will be 


good to the extent of a rational proviſion, even when the huſband is 


oberatus at the time of granting it. But it will not be ſupported by 
the court, if immoderate, againſt onerous creditors ; Kilkerran, voce 
Bankrupt, No. 4. ; Noble againſt Dewar, 12th July 1758; Erſkine, 
b. 4. tit. 1. § 33.—lIn the preſent caſe, the wife was provided in the 
contract of marriage. This aſcertained what the parties conſidered to 
be reaſonable in their circumſtances. Every addition thereto, by a 
poſtnuptial deed, after the huſband is ob@ratus, muſt be held as immo- 
derate ; February 7th. 1761, Bruce againſt Glen. 

Anſwered for the defender : There is no certain evidence of the huſ- 
band's inſolvency at the time of granting the deed. But, although 
he had been inſolvent, this deed was granted for a juſt cauſe, and, 
therefore, is not reducible. It is only an addition to the defender's 
Jointure, of a ſmall houſe at L. 4 rent, in which to live with her family. 
This caſe, therefore, differs from thoſe founded on by the creditors, 


in all of which the proviſions were immoderate. The only queſtion, 
H with 


(3 ) 

with reſpect to fuch proviſions, is, Whether they are exorbitant or not? 
and it makes no difference, if they are moderate, whether they are ad- 
ditions to a former ſcanty provifion by the marriage-contract, or 
granted when there has been no former proviſions. 

The court found, That Janet Somervill's liferent-right to this 
* tenement, is to remain in ſecurity to her of the annuity in her con- 
© tract of marriage; but reſerved to her, in caſe of her huſband's 


« debts being paid by the proceeds of his effects at Jamaica, or elſe- 
* where, to claim the liferent-right as a ſeparate proviſion.” 


AQ. Matthew Refs. Alt. Ad. Rolland, 
No. XVII. March 3. 1778, 


MARQUIS f TWEEDAL E. 
Againſt 
HUCH DAULIRTMP L E and others. 


Hunting within the incliſares of another, againſt his will, not lawful. 


HE Marquis of Tweedale brought an action againſt Mr Dalrymple, 

and others, in which he charged them with having broke into 

his park of Yeſter, with horſes and hounds, either in purſuit of game, 

or to ſearch for it. The chief object of the action was to have it 

found and declared, That neither they, nor any perſon, has right 6 
hunt game within ſaid incloſures without leave of the purſuer. 

The defenders admitted, that they were liable for reparation of all 
damages done by them on the grounds of others, in the courſe of the 
ſport; but inſiſted, that, as they were poſſeſſed of the legal qualifica- 
tion, they were entitled to hunt on all grounds without reſtriction. 
In ſupport of this defence, 

Pleaded for the defenders: Animals fere nature are res nullins, 
and, wherever they are found, every one is equally entitled to acquire 
a property in them by occupancy. Hunting theſe animals, therefore, 
without expreſs enactment in its favour, is free and common to all, in 
as far as municipal law has not denied or reſtricted the uſe of it. 

The antient law of Scotland left the exerciſe of hunting, without 
reſtriction, to the whole inhabitants; M. T. C. B. c. 52. Foreſts and 
warrens are mentioned as exceptions, into which game could not be 
purſued; and the exception confirms the general rule, that game could 
be followed on every other property. 

Hunting and hawking are favourites of the law, and conſidered in 
our ancient ſtatutes as the only lawful method of killing the game. 

The 


( * 


The old acts for preſerving the game proceed on this principle. 
Guns, bows, and all other methods, are prohibited, a. 1551, c. 9.— 
L555, c. 58.—a. 1597, c. 270. And, when killing game by fowling- 
pieces and pointers was admitted of, yet it was under the ſevere re- 
ſtrictions of the a. 1685, c. 20. But hunting, encouraged by law as a 
manly exerciſe, was not denied to thoſe excluded by this ſtatute from 
fowling. No qualification is at this day neceſſary to hunting, but that 
required in the act 1621, c. 21. ratified by the act 1685, c. 20. viz. 
the having a plow of land in heritage. 

Where a right is given by the law, what is neceſfary to make it ef- 
feccual is preſumed to be given. To render effectual the right of hunt- 
ing, thus recogniſed by the ſtatute, it is neceſlary that the qualified per- 
ſons ſhould at leaſt be entitled to follow the game into the fields and 
incloſures of others, where the chaſe leads, if not to ſearch for game 
there. This is requiſite to any exerciſe whatever of the ſport.—If it 
is denied, the right of the qualified perſons to hunt is entirely de- 
feated. 

Ulage ſupports the plea of the defenders. During the many ages in 
which hunting has been univerſal, no ſuch challenge as the preſent has 
ever been made. | 

It was pleaded, as a favourable ſpeciality, that the defenders were in 
purſuit of a fox; and only hunted foxes, which are noxiou animals. 

Anfewered for the Purſuer : The right of property in a ſuhject im- 
plies the excluſive ule of it. Na one is entided even to range over 
open fields, if the owner refuſes to allow him that ute of his property, 
ſill leſs to enter incloſures. The proprietar, by incloſing his grounds, 
rebus isi et fattis, prohibits the entering into them without his leave. 
Theſe are the general principles flowing from the nature of property. 
The queſtion is, Whether common law, or ftatute, has eſtabliſhed an 
exception in favour of hunting ? 

In the Roman law, it is expreſsly laid down, that na one has a 
right to hunt on the grounds of another, without the owner's leave; 
I. 1. 1. $ 9, A. R. D. The owner of the lands had no property 
in the game itſelf.— But hunting game on his lands was an uſe of them, 
which his right of property entitled him to prohibit any perſon from 
uſurping, without his conſent. 

The common law of Scotland is the ſame ; Craig, l. 2. dieg. 8. 
{ 13. ; Stair, b. 2. t. 3. $ 70, Hunting was no doubt common to all 
in this reſpec, that, where the proprietors of the lands gave no oh- 
ſtruction, the law made no diſtinction of perſons. High and low were 
equally entitled to hunt, until the a& 1621, c. 31. 

This ſtatute deprives the excluded perſons of the exerciſe of the ſport 
itſelf, ſo that they cannot hunt even on their own grounds. But no 
new right is beſtowed on the qualified perſons. The benefit of the act, 
as to them, is entirely negative, in not depriving them of what right 
they had at common law, previous to the act. But, as they had none 
to hunt on the grounds of others without their leave, they have as 
little to inſiſt for that privilege after the act as before it. Nor is it any 
argument, that, without being allowed to purſue the game into the pro- 
perty of others, the ſport may be baffled. All that follows from this is, 

that, 


* 
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that, beſides the permiſſion of the legiſlature to the ſoort itſelf, it is ne- 
ceſſary, i in order to the eſſectual exerciſe of it, to have the permiſſion of 
the proprietor of the grounds where it 1s to take place. This is requi- 
ſite where even the moſt uſeful occupations favoured by law are to be 
exerciſed on the property of others. 

As hunting is a favourite amuſement, it meets with no obſtruction 
from proprietors. But no right can be founded on ſuch permiſſion. 
Were it a known ſervitude, hunting on the fields of one could never 
eſtabliſh any right over the fields of another. But no ſuch perſonal 
ſervitude over lands is known in the law, or acquirable by uſage. The 
proprietor is, at any time, entitled to prohibit this treſpaſs on his pro- 
perty, however much he may have formerly overlooked it. 

In ſo far as reſpects the hunting within incloſures, property is not 
only protected by common law, but by ſtatute. The act 1555, c. 51. 
anent hunting and hauking, ratified by act 1685, c. 20. provides, 
© That no perſon range other men's woods, parks, hainings, dikes, or 
* brooms, without licence of the owner of the ground. " Penalties are 
annexed by the act for the tranſgreſſion of it; and it is renewed and ra- 
tified by the act 1685, c. 20. 

It is of no conſequence that the fox is a noxious animal. The ob- 
ject in hunting is the ſport, and not the deſtruction of theſe animals, 
for which other means are more effectual. The ſtatute 1555, c. 51. 
makes no diſtinction whether it is fox or hare that is hunted. 

Where inclofures are broke into in this manner, the pecuniary loſs 
may be but a ſmall part of the injury ſuſtained. Miſchief done to fa- 
vourite objects of improvement and ornament, young plantations, &c. 
cannot receive an eſtimation. Reparation of the pecuniary damage, 
therefore, is not ſufficient. The purſuer is entitled to have this inva- 
ſion of his property declared unlawful. He can then take ſuch means 
to prevent it for the future, as every one has a right to uſe in defence 
of his property. 

Replied for the defenders, to the purſuer's argument from the act 
1555, That, although it might meet the defenders claim, in ſo far as 
relative to the fearching for game within incloſures, yet, it ought not 
to be extended to the following game thither, to which it was ſaid the 
word © range' in the ſtatute did not apply. 

This cauſe was adviſed on memorials, and a hearing in preſence. 

| The court were of opinion, That the act 1555 extended to the fol- 
lowing, as well as ſearching for game; and, being a ſubſiſting ſtatute, 
ratified by act 1685, c. 20. was ſufficient for the deciſion of the preſent 
queſtion, relative ſolely to the right of hunting within the incloſed 
grounds of another, againſt his will. The Court found, That the de- 

* fenders were not entitled to enter or come into the deer-park, or o- 
ther incloſures of the purſuer, without his conſent, either for hunt- 
© ing or following game, or drawing cover, and ſearching for game.” 


443. Sol. General, Hay Camplell. Alt. Croſbie, Brown, M*Cornich. 


No. 
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No. XVIII. March 4. 1778. 
+ 0 E N $POTIS W090 D, 
Againſt 
ARCHIBALD M NE II. 


A bill proteſted for not payment equivalent to an intimated afſi nation, 
though arreſtment uſed on it in the hands of the perſon on whom it it 
drawn. 


RAHAME being indebted to Spotiſwood, gave him a bill for 

the money on M*Taviſh his debtor. M*Tavith refuſing to ac- 

cept, the bill was duly proteſted for non-acceptance, and afterwards for 
non-payment, 1ſt May 1775. 

Thereafter Spotiſwood and his attorney raiſed diligence on the bill, 
and arreſted in the hands of M*Taviſh, 3oth October 1775, and brought 
a forthcoming. Archibald M' Neil, a creditor of Grahame's, likewiſe 
arreſted in the hands of M*Taviſh, 17th September 1775, upon a de- 

pending action againſt Grahame, in which he afterwards obtained 
decreet. 7 | 

A competition enſued betwixt Spotiſwood and M*Nell, as to their 
preference to the funds in M*Taviſh's hands, in the courſe of which 
Spotiſwood repeated an action againſt M*Tavith for payment. 

Pleaded for Spoliſevood : Grahame's bill on M*Tavith, and the pro- 
teſt for non-payment, are equivalent to an intimated aſſignation, and, 
therefore, mult be preferable to M*Netl's arreſtment, which is poſte- 
rior to the proteſt. 

Pleaded for M*Net : If Spotiſwood had choſen to take the bill and 
proteſt as a virtual aſſignation, his action for payment lay againſt 
M*Tavith alone, as his proper debtor. He could not have had recourſe 
againſt Grahame ; for the only warrandice implied in an aſſignation, 
is that the debt exiſts, not that the debtor is ſolvent, But Spotiſwood, 
by uſing arreſtment in the hands of M*Taviſh, rejected to reſt on his 
ſecurity, and hold the bill as an aſſignation. The diligence imported, 
that M*Taviſh remained debtor to Grahame, and that Spotiſwood had 
{till recourſe on Grahame, which is inconſiſtent with the plea that he 
is aſſigned to the debt. M:*Neil's arreſtment being prior to that uſed 
by Spotiſwood, he is preferable. : 

The court were of opinion, that the uſing of the arreſtment after- 
wards, did not bar Spotiſwood from pleading his preference on the bill 


and proteſt, as equivalent to an aſſignation intimated, | 
| I The 
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The judgment was, In reſpect of the bill drawn by Grahame, up- 
on MTaviſh, preſented to him for acceptance on the firſt March 
1775, and proteſted againſt him for notpayment on the firſt 
of May thereafter, find John Spotiſwood and his attorney pre- 
ferable on the ſums due by MFTaviſh to the common 
debtor.' 


G 


For Spotiſwood, Solicitor General. Alt. Craſbie. 


No. XIX. March 6. 1778. 


NICOLAS THOMSON, 
Againſt 
DAVID M*CULLOC E and his Tutor ad litem. 


Additional aliment due to the widow, when her terce is inadequate, 


ENRY MCCULLOCH of Torhouſkie at his death left an 

eſtate in land, yielding L. 240 Sterling free income, after de- 
ducing the intereſts of all debts. He left no perſonal effects, and was 
only infeft in ſuch parts of the lands as yielded a terce to the widow 
of L. 40. No marriage- contract had ever been executed betwixt him 
and his wife Nicolas Thomſon, nor any ſettlement made on the young- 
er children. An action of aliment was therefore brought at the in- 


ſtance both of the widow and of the younger children, againſt the eldeſt 


ſon David, to whom a tutor ad litem was appointed. 

It was not diſputed that the younger children were entitled to ali- 
ment from the heir and repreſentative of the father. But, as to the 
aliment claimed by the widow, it was ſuggeſted, that, having a legal 
proviſion of terce, ſhe was entitled to nothing more. | | 

Anſwered : Where there are no conventional proviſions, the widow 


is entitled to a maintenance out of her huſband's eftate ſuitable to the 


circumſtances of it. This is the neceſſary conſequence of the obliga- 
tion on the huſband to provide for his wife, which, if he does not, 
the law will do for him. If her legal proviſions of terce and jus re- 
lite are not ſufficient, an addition to them muſt be made out of the 
eſtate. | 9 

The huſband's effects may be ſo circumſtanced at the time of his 


death, that no part of them can be ſubjected to the terce or jus relic- 


tæ, as in the caſe of his leaving an heritable eſtate in which he was 


not 
* 


( 


not infeft, or bonds bearing intereſt: So that, if the widow was re- 
ſtricted to theſe legal proviſions for her maintenance, the might be 
totally unprovided, while her huſband's heirs ſucceed to great riches. 

The widow is, in this caſe, the better entitled to this claim, that the 
heir is her own ſon, bound to aliment her pure nature ; Sir John Pa- 
terſon of Eccles, 25th June 1751. 

Obſerved on the bench, That, where there are no conditional pro- 
viſions, the widow is entitled to an aliment out of her huſband's eſtate 
ſuitable to its free income. When her legal proviſion of terce and 
jus relictæ are not adequate to this, ſhe is entitled to an additional ali- 
ment out of it. | : 


The court found the purſuer entitled to an additional aliment of 
L. 20 yearly, from the firſt term after the huſband's death, for 
19 years, or until the ſame is recalled or altered by authority 
of the court. 


Act. Al. Gordon $tius. Alt. lay Campbell. 


No. XX. | | March 6. 1778. 
MA £ 1, 
Againſt 
B AR CLA, and others, 
Import of the act of ſederunt I/ February 1715, \ 4. 
ME was decerned to pay the expences of proceſs by a judge- 


ment of the inner-houſe, and the accompt was modified. A 
reclaiming petition was preſented for M*Kay, praying to alter the 
interlocutor, in ſo far as to modify the accompt to a ſmaller ſum. 
The court refuſed the petition, as falling within the intendment of the 

act of ſederunt 1ſt February 1715, H 4. diſcharging reclaiming peti- 
tions againſt judgments of the inner-houſe awarding expences. 


G. Buchan-Hepburn. 


No. 
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No. XXI. | March 7. 1778. 


ROBERT OLIVER, 
Againſt 
SHNET 8COTT. 


Extent of an aliment due by a day-labourer for a baſtard child. | 


HE juſtices of peace of the county of Roxburgh found Oliver, 

a day-labourer, liable to Janet Scott, a woman of the ſame rank, 

by whom he had a baſtard child, in the ſum of L. 4 Sterling, annually, 

of aliment for the ſaid child, during her continuing to keep and main- 
tain ſaid child. 

In a ſuſpenſion of this judgment, at the inſtance of Oliver, the 
Lord Ordinary found that he was liable in that ſum, annually, until 
the child ſhould attain the age of 14 years. 

But the court, in reviewing this judgment, were of opinion, that, 
for perſons in his circumſtances, the ſum was too large, and the time 
too long; and, therefore, they reſtricted the quantum of the aliment 
© to L. 3 in the year, to be paid quarterly, until the child ſhould at- 
© tain the age of ſeven years; and alſo, thereafter, until either that 
< the father ſhall take the child 1 into his own keeping, or that the child 
© ſhall attain the age of ten years. 


For Suſpender, H. Erftine. Alt. Adam Ogilvie, 
No. XXII. June 24. 1778. 


PROCURATOR-FISCAL of the Lyon-court, 
Againſt 
WILLIAM MURR AY of Touchadam. 


Juriſdliction of the Lyon-court. —Fees of Matriculation. 


R MURRAY was cited before the Lyon-court by the procura- 
tor-faſcal, for having aſſumed enſigns-armorial without matri- 


culation, as required by the acts 1592, c. 127. and 1672, Co 11. 
e 


Wo 


The precept concluded upon theſe acts for certain penalties, and for 
eſcheat of the goods and furniture on which the arms were repre- 
ſented. 

The Lyon- depute having decerned in terms of the libel, Mr Mur- 
ray brought the cauſe into the court of ſeſſion by advocation ; in the 
diſcuſſing of which, two preliminary points occurred, Whether the 
Lyon-court was competent to this queſtion .—\— if competent, 
Whether it was likewiſe privative ? 

The court repelled the objection to the competency of the Lyon- Nov. 30: 
court, and alſo repelled the plea of its juriſdiction being privative. . 

The cauſe having been remitted to the Ordinary, his Lordthip, after 
various procedure, found it proved, that the Murrays of Touchadam 
were in poſſeſſion of a coat-armorial prior to the act of parliament 
1592; and that, ſince the 1660, they had been in uſe to bear the ſup- 
porters, creſt, and device, they now bear: that ſuch long poſſeſſion 
« infers an antecedent right, and excludes all challenge of defect of 
* ſuch antecedent right: "That William Murray was not in mala fide 
© to continue the ule of the armorial bearings which his predeceſſors 
enjoyed; and that there is no ſufhcient warraat for the penal con- 
© ciniions of the original ſummons; and, therefore, aſſoilzied Mr 
* Murray, reſerving to the procurator-ſiſcal to charge him to matri- 
© culate his armorial hearings in terms of the ſtatute 1672, and to pay 
* the fees exigible from a baron, and no more, as the ſaid ſtatute bears : 
And allo, reſerving to the officers of the ſaid court to exact, further, 
* a reaſonable ſum from Mr Murray, in caſe he chooſes to be furniſhed, 
© not only with a blazoning, in terms of art, but alſo with a painting 
in water colours, and other ornaments; theſe being things which 
* the Lyon i is not bound, by law, to provide without a ſuitable remu- 
© neration.” 

The purſuers having reclaimed, the court adhered to this interlocu- Dec. 20. 
tor, excepting as to the fees exigible on matriculation, as to which 1776. 

2 parties were allowed to be heard further. 

The purſuers alledged, that, as to the fees, ſubſequent uſage, had de- 
rogated from the ſtatute 1672, and had eſtabliſhed higher fees. In 
ſupport of which, eleven inſtances were condeſcended on, all within 
the laſt 20 years. 

Anſwered : The ſtatute regulates the fees only where the right to 
the arms to be matriculated is prior to the 1672, as in the preſent caſe. 
But, in the inſtances adduced by the purſuer, new grants, either of 
arms or ſupporters, were obtained from the Lyon, and, therefore, 
they eſtabliſh no uſage contrary to the ſtatute.— Theſe inſtances are 
likewiſe too few, and too recent, to aſcertain the legal fees in any caſe. 


The court found, That the Lord-Lyon can exact no higher fees 
for matriculating Mr Murray of Touchadam's arms than ten 


* merks, being the fees exigible by the ſtatute 1672 from a baron.” 
Act. Solicitor General, Ja. Boſwell, Alt. Rae. 
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No. XXIII. June 25. 1778. 
FO EN and FA MES WILSONS, 
Againſt | 
HENRY LOCAHE A D. 
Proceedings in abſence before expiry of the induciz. 


OHN and James Wilſons having brought an action for payment 
againſt Lochhead, called their ſummons, by miſtake, before the 
laſt diet of compearance, and got a decreet in abſence. Having diſ- 
covered the error, they called it anew after the induciæ were run, and 
obtained decreet in abſence. | 

Lochhead, in a reduction of this decreet, among other grounds, in- 
ſiſted that it was void, on account of the former irregular proceed- 
ings. By calling the ſummons, and obtaining the decreet before the 
induciæ were run, the authority of the ſummons was exhauſted, and 
the purſuers could not thereafter remedy the defect at their own hand, 
as the proceedings were the act of the court. They ought either to 
have raiſed a new ſummons, or applied to the court to rectify the 
error. | 
Anſwered for the defenders : The proceedings previous to the run- 
ning of the induciæ muſt be held pro non ſcriptis, being intrinſically 
void ; and the authority of the ſummons to call for the defender's ap- 
pearance, after the induciæ were run, remained the fame as ever. 
It was ſufficient that the purſuers paſſed from theſe proceedings ; and 
there was no neceſſity to make any application to the court to enable 
them to do ſo. There was no cauſe in the court, at the time, on 
which to found ſuch application. Spence contra Smith, 25th Febru- 
ary 17972. 

The court were of opinion, That the purſuers were entitled to con- 
ſider the proceedings previous to the running of the induciæ as in- 
trinſically null, and to call their ſummons as if theſe had not exiſted ; 
therefore, repelled the reaſons of reduction of this decreet founded 
upon theſe proceedings. 


Act. Cullen, Alt. [lay Campbell, Claud Boſwell, 


No. 


( 39 ) 


No. XXIV. June 26. 1778. 


CHARLES GRTERS ON 
Againſt 
O HN EAR 2. 


Import of arable lands in the flatute 1663, c. 21. 


HE preſbytery of Dumfries, upon the application of John Ewart 
. miniſter of Troqueer, deſigned to him nine acres of kirk-lands, 
belonging to Grierſon, for miniſter's graſs, on the ſtatute 1663, c. 21. 

Grierſon brought a reduction of the preſbytery's decreet on this 

ound: That the lands deſigned fall within the exception of the act 
1663: * That, if there be no kirk-lands lying near the miniſter's 
© manſe, out of which the graſs may be deſigned ; or, otherwiſe, if 
* the ſaid kirk-lands be arable lands, in either of theſe caſes, ordain 
© the heritors to pay the miniſter, and his ſucceſſors, yearly, L. 20 
Scots for the ſaid graſs. | 

The lands in queſtion are arable lands; they were encloſed with 
dike and ditch 20 years before the deſignation, and have been pro- 
ducing either crops of grain, or rye-graſs and clover ; conſequently 
they cannot be deſigned. 

Anſwered for the defender : By * arable lands, in this ſtatute, are 
not to be underſtood all lands capable of being ploughed. The extent 
of this exception in the ſtatute is explained by the mode of agriculture 
at the time. No lands, in thoſe days, got the name of arable, but 
ſuch as were kept conſtantly under the plough ; and theſe were like- 
wile called crofting lands; in contradiſtinction to which, were outfield 
grounds, ploughed at diſtant intervals of time. The object of the 
ſtatute was only to exeem the crofting lands; and ſuch is the inter- 
pretation the. court has put upon it; Steele contra Dalrymple, 27th 
July 1748; Kilkerran, v. Glebe ; Hodges contra Bryce, 27th Fe- 
bruary 1736. As the lands deſigned are not crofting, or arable lands, 
in this ſenſe of the word, they do not fall within the exception of the 
ſtatute. 

Theſe lands were entirely outfield 20 years ago, and at that time 
confeſſedly liable to have been deſigned. Though, by late improve- 
ments, they are brought into better cultivation, the miniſter ought not 
to be deprived of the right he then had to a deſignation of graſs out of 
them. OSD | 

The court were of opinion, that, by arable lands, are to be under- 
ſtood lands in a continued ſtate of cultivation, though bearing crops 

| of 


( 49 ) 
of graſs, and not conſtantly under the plough. That the queſtion, 
Whether lands fall within the exception of arable in the ſtatute ? is to 


be determined by their condition at the time when the deſignation is 
applied for, however recently ſuch lands may have been improved. 
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The Court * ſuſtained the reaſons of reduction of the graſs-grounds.” 


Act. Rae. Alt. Craſbie. 
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EARL fr HADINGTO N, 
Againſt | 
The OFFICERS f STATE. 


Title in the Lord of erection to the patronage of a church annexed to the 
benefice, 


HE church of Coldſtream having become vacant, two different 

preſentations were given, one by the crown, and the other by 

the Earl of Hadington. The Earl ſoon after brought a declarator of 
his right of patronage, in which he called the officers of ſtate. 

Pleaded for the purſuer : The lands of Coldſtream, and the churches 
therein ſituated, formerly belonged to a convent of Ciſtertians, and, 
upon the reformation, were annexed to the crown. 

In the year 1621, an act paſſed for diſſolving the priory of Cold- 
ſtream from the crown, and ereCting it into a barony in favour of Sir 
John Hamilton, third ſon of the Earl of Melroſe ; and this a& was 
followed by a charter from the crown to him of the ſubject. Sir John, 
thereaſter, conveyed the whole grant to his father, who was the pre- 
deceſſor of the purſuer. 

In the act 1621, the ſubjects diſſolved from the crown, are deſcribed 
to be the priory of Coldſtream, and the benefice thereof, with all 
© lands, kirks, teinds, &c. pertaining to the ſaid priory, as well the 
* temporality as the ſpirituality of the ſame; and ſpecially, all and 
© haill the lands, &c.; alſo the teinds, parſonage and vicarage, of all 
and ſundry, the kirk and pariſh of Coldſtream, pertaining to the 
« ſaid priory of Coldſtream, as a part of the ſpirituality of the ſame, 
with all other kirks and teinds pertaining to the ſaid priory, as ſpiri- 
-< tuality thereof.” 

As the teinds of the pariſh of Coldſtream were part of the ſpiritua- 
lity of the priory, the perſon ſerving the cure in the church of Cold- 


ſtream, muſt have been a vicar named by the prior and convent.— 
'The 


„ 


The right of the eccleſiaſtical titular, in ſuch a caſe, to ſupply the 
cure of the annexed benefice, was not, in ſtrict language, a right of 
patronage; the titular himſelf being, in effect, parſon of the pariſh, 
and the vicar only a ſubſtitute. But, when the large beneſices were 
given away to lay titulars, this right of preſenting to the annexed be- 
nefice became a proper right of patronage in the lay titular, and was 
exerciſed and tranſmitted as ſuch ; Sir G. M*Kenzie, Obf. on a. 1594, 
c. 196. ; St. Inſt. B. 2. t. 8. F 34.; Bank. B. 2. t. 8. H 18.—Under 
the terms, therefore, of the grant to the priory of Coldſtream, above 
recited, the patronage of this church was efſectually conveyed to the 
Lord of erection. The words“ advocation, donation, and right of pa- 
* tronage, do not occur in the grant. But thoſe uſed were more pro- 
per in the circumſtances of the caſe. The crown's right being of the 
ſame nature with that which formerly belonged to the beneficed per- 
ſon, the proper mode of conveying it was under the general deſcrip- 
tion of the kirk, and the teinds thereof, It was by having a right to 
theſe that the crown had the conſequential privilege of naming an 
incumbent. 

No particular words were neceſlary ; the grant of the benefice, per 
nomen univerſitalis, includes all its parts and privileges, and, conſe- 
quently, was ſufficient to carry the patronage of this church; St. Inſt. 
2. t. . 34- 5 8 

Anfwered for the defenders : There is no conveyance of a right of 
patronage in the titles produced: There is not even any grant to the 
kirk of Coldſtream ominatim. But, though a grant to this kirk were 
to be held as included under the general conveyance of kirks, ſuch a 
grant carries the teinds or ſpirituality of the kirk, but not the right of 
patronage. It may be true, that, before miniſters had right to the 
fruits, the Lords of erection, under the colour of this title to the 
kirk, may have put in vicars to ſerve the cure, as the eccleſiaſtical titu- 
lars were in uſe of doing: But, as ſoon as miniſters came to have right, 
by ſtatute, to a certain ſtipend out of the great teinds, the nomination 
to the office of miniſter was in the crown. It required an expreſs 
conveyance of the advocatio donatio eccleſie from the crown, to veſt 
the right of preſentation in the Lord of erection, and it was not car- 
ried-by his grants to the benefice. This, it was ſaid, ſeemed to be the 
opinion of Lord Stair, Inſt. p. 320. 

The purſuer, likewiſe, pled a right by preſcription to this patronage 
upon his poſſeſſion. But that point did not receive any expreſs judge- 
ment; the court being unanimouſly of opinion, that the titles pro- 
duced were a ſufficient legal conveyance of the patronage of this 
church to the purſuer's predeceſſors. 


The Lords found, * That the purſuer has an undouhted and exclu- 
* five right to the advocation, donation, and right of patronage 
* and preſentation of miniſters to the ſaid kirk- and pariſh of 
* Coldſtream.” 1 


Act. Ilay Campbell. Alt. Lord Advocate, Sol. General, Sol. of Tithes. 
L No. 


No. XXVI. Jiu 2. 1778. 


Sir LAURENCE DUNDAS, 
Againſt 
ARTHUR NICOLS O N and others. 


The ſuperior not liable to be 722 for the expence of” building the manſe. 


HE preſbytery of Lerwick in Zetland aſſeſſed the pariſh of Neſt- 
ing for rebuilding the manſe, and proportioned the aſſeſſment 
among the heritors according to their number of merk-lands. 

Meſſrs Nicolſon and Hunter, who held their lands in the pariſh feu 
of Sir Laurence Dundas, for payment of a coniiderable feu-duty, ha- 
ving objected to this aſſeſſment, by which no part of the expence was 
laid on the ſuperior, brought a ſuſpenſion of the preſbytery's judgment, 
and called Sir Laurence in an action of declarator. 

Pleaded for the purſuers : Imo, In the general caſe, the ſuperior is 
bound to contribute to the expence of ſupporting the manſe. By the 
ſtat. 1663, c. 21. renewing an act in 1649, the heritors of the pariſh 
are ſubjected to this burden. The term heritor applies to every per- 
ſon who has a feudal right in lands, ſuperior as well as vaſſal. By 
heritor is underſtood ſuperior in the acts 1661, c. 35. and 1691, 
c. 21. 

This interpretation is agreeable to juſtice. The expence of kirks 
and manſes is a public tax on the landed property, for the neceſſary 
purpoſe of ſupporting a religious eſtabliſhment. It is equitable that 
both ſuperior and vaſſal ſhould contribute to tius purpoſe in propor- 
tion to their reſpective intereſts in the lands; the ſuperior for his feu- 
duties, and the vaſſal for his rent, deducing the feu-duties, unleſs it is 
otherwiſe ſtipulated betwixt them. 

The general practice of aileſſing for parochial burdens by the va- 
luation-book, interprets the ſtatute in this manner, Though in Zet- 
land there is no valuation of the lands, the ſame principle muſt regu- | 
late the aſſeſſment. 

2do, The feu-duties ſtipulated in the feu-rights of the purſuers, are 
very nearly equal to every thing the tenants paid for them at the time. 
The ſuperior having thus the ſubſtantial benefit from the lands, has 
continued ever ſince to pay the whole ceſs. If there had been a va- 
luation in Zetland, the ſuperior, as he paid the ceſs for the lands, 
would have at leaſt ſtood valued for theſe feu-duties, and would have 
been aſſeſſed for parochial burdens, according to his valuation. But 
further, the whole of theſe parochial burdens have likewiſe been paid 


by 


WE 


by the ſuperior. This implies that it had been underſtood betwixt the 
parties, when theſe feus were conſtituted, that the ſuperior ſhould re- 
main liable for the whole of theſe burdens. f 

Anſwered for the defender, to the finſt plea : By heritors in the act 
1663, muſt be underſtood holders of land in property. 80 the word 
is explained by Sir George Mackenzie, in Obſerv. on act 1662, c. 6. 
And there was no reaſon that the expence of theſe parochial burdens 
ſhould by the act have been made to reach the ſuperior, who has no 
intereſt in the purpoſes for which they are impoſed. He is not enti- 
tled as ſuperior to a reſidence in the lands, nor even to a feat in the 
church. The heritor has the whole benetit of the parith-church ; and 
therefore ought to be ſubjected to the whole expence of upholding 
church and manle. 

It is not required by the ſtatute 1663, that the ceſs-roll ſhould be 
the rule of aſſeſſment for thele parochial burdens.—As it will anſwer, 
in molt caſes, to point out who are liable, it may, in general, be ſafely 
followed. But if, in any cafe, it thould not correſpond with the in- 
tendment of the ſtatute, a different rule muſt take place. 

To the 24 plea: Payment of the ceſs does not imply being liable in 
the parochial burdens. As to the parochial burdens, the practice in 
Zetland cannot be traced further back than 1731, and is not uniform. 

The court, before adviſing the cauſe, ordained an inquiry to be 
made by the parties, Whether, in the general practice over Scotland, 
the ſuperior was ſubjected in payment of any part of parochial burdens. 
The court, upon adviſing certificates of the praccice, with informa- 
tions, were of opinion, that the expence of building the manſe is to be 
laid on the property, and not on the ſuperiority ; and that, by heritors 
in the ſtatute 1663, proprietors are to be underſtood : That there has 
been no uſage, either in the general caſe over Scotland, or in Zetland, 
ſufficient to eſtabliſh any contrary rule of aſſeſſment; and found, 
That Sir Laurence Dundas cannot be aſſeſſed in any proportion for 
© building the manſe, on account of lands of which he is only ſuperior.” 

In a reclaiming petition for the purſuers, it was urged, that, although 
the ſuperior was not liable in parochial burdens, the effe& of this ex- 
emption muſt fall on the heritors at large. The vaſſal is only liable, 
along with them, in proportion to his intereſt, that is, his rent, de- 
ducing the feu-duty. In that manner, he would have ſtood valued, 
and been aſſeſſed, for theſe parochial burdens, in any other county 
where the ſuperior paid no part of them, and the defender's vaſſals in 


Orkney are ſo valued and aſſeſſed for theſe burdens, 


The court refuſed the petition without anſwers, 


Act. Rae, Croſbie. Alt. Lord Advocate, Blair. 


No. 
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No. XXVII. July 3. 1778. 


FAMES SELLARS, 
Againſt 
NINIAN ANDERSON. 


Lawburrows, 


AMES SELLARS and his brother and ſiſter were all apprehended 
on letters of lawburrows, obtained from the ſheriff, by Ninian 
Anderſon, and were liberated ſoon after, on finding the uſual caution. 
They afterwards brought an action of damages againſt Anderſon, on 
this ground, that the application for the lawburrows was calumnious 
and without caule. 

In this action, the purſuers inſiſted, that the defender ſhould ſpecial- 
ly condeſcend on, and prove the grounds and caufes of his dreading 
harm. The defender gave in a condeſcendence ; but, at the ſame time, 
contended, that he was not obliged to aſſign any cauſes why he 
dreaded the harm mentioned in his oath, ſtill leſs to eſtabliſh them 
by proof. | 

Pleaded for the purſuers : The manner in which lawburrows are ob- 
tained, without citation of the accuſed, or inquiry into the cauſes of 
the application, gives room to the committing of much injuſtice — 
From the nature of this proceeding, there 1s no check on a groundleſs 
application, nor any means of avoiding the oppreſſive conſequence of 
impriſonment till caution is found. The laws of other countries are 
attentive to prevent this injury. Thoſe of England, in granting ſurety 
of the peace, require a citation of the party, and an oath ſpecifying 
ſufficient cauſes of dreading harm; Blackſtone, B. 4. c. 18. In other 
nations, precautions of a like nature are required; Chry/ten. Comment. 
in leg. Mecklen, l. 4. art. 5. Antiently in Scotland, though citation 
was not neceſſary, it would ſeem that the complainer was bound to 
prove ſome cauſe of his fear, by his oath or otherwiſe; A. 1429, c. 
129. Stair B. 4. t. 48. 

But although, in practice now, the complainer is not obliged to ſpe- 
cify the cauſes of his fear, or prove them when the application 1 18 
made; yet both ought to be required of him, when called in an action 
for a groundleſs application. It is impoſſible for the purſuer to prove 
the negative, that the defender had no cauſe to fear, except by proving 
that ſuch as he ſhall ſpecify are without foundation. If, therefore, he 
39 not obliged to condeſcend, all evidence that the application was 


groundleſs is neceſſarily {hut out. 
This 


= 


This cannot be the meaning of the law, which allows this diligence 
to be granted in a ſummary manner, but does not therefore authoriſe 
wanton and groundleſs applications. In the preſent action, the de- 
fender muſt aſſign and prove a rational cauſe of fear, otherwiſe dam- 
ages muſt be given according to the eſtabliſhed rule, that a perſon 
injured is entitled to reparation of what he ſuffers from the raſhneſs 
and folly of another, as well as from bad deſign. In the ſimilar caſe 
of an application on a meditatio fage, the creditor may be afterwards 
called on to ſupport his oath, and muſt prove ſufficient reaſons to juſ- 
tify his application, otherwiſe he will be liable in damages; Erſk. B. 1. 
t. 1 . Ate | 

Anfwered for the defender: The law of Scotland requires nothing 
more to entitle any perſon to letters of lawburrows, but that he is in 
dread of harm; A. 1449, c. 13. They are given to qutet the minds 
of thoſe under ſuch apprehenſions; and the only effect of them is to 
oblige the perfon againſt whom they are directed, to find caution not 
to injure the obtainer of the letters, which, at any rate, the law would 
reſtrain him from doing. 

As the dread of harm is entirely a matter of feeling in a perſon's 
own mind, it is capable of no proof but by the oath of the perſon 
himfelf, When he depones that he is under ſuch dread, he has proved 
all that the law judges to be neceſſary for juſtifying his application 
and, conſequently, though it were true that the fear he depones to did 
not proceed from a ſufficient cauſe, he is not liable afterwards in 
damages on that account. He is not, therefore, in defence againſt an 
action of this kind, obliged to ſpecify, or prove the cauſes of his 
fear. | | 

The principle on which lawburrows are granted, does not apply to the 
caſe of a meditatio fuge. The effect of the caution likewiſe required 
in that caſe, is to reſtrain the debtor from what he would be otherwiſe 
entitled to do. g 

The court were opinion, That the oath required by the judge, 
from the perſon applying for lawburrows, being only that he is under 
dread of harm, no action of damages lies merely on account of his 
not having a good cauſe for his fear. Malice, or any undue motive 
in making the application, are relevant grounds for an action of dam- 
ages. The judgment was, Finding that the petitioner, after ap- 
* plication for letters of lawburrows, and his oath taken, is not bound 
further to juſtify the facts upon which his application proceeded.” 


ARA, Cullen, | Alt. Craig. 


M No. 


No. XXVIII. | Fuly 7. 1778, 
CREDITORS of the YORK-BUILDING COMPA NY, 
Againſt | 
FAMES FORDYCE, and others, 


Effect of a proceſs of ſale, and petition to ſequeſtrate as to the debtor's 
powers off adnuniſtration over the ſubject. 


H E York- building Company, in 1719, purchaſed from the 
crown ſeveral forfeited eſtates in Scotland. In 1721, their 
commiſſioners granted a leaſe of the lands of Belhelvie, part of theſe 
eſtates, to George Fordyce, his heirs, &c. at the rent of L. 500, for 
I5 years, which leaſe was prorogated for other 14 years from its ex- 


piry. | 


Soon after the purchaſe of the forfeited eſtates, the affairs of the 


company went into diſorder. In 1720, an act paſſed, enabling them 
to raiſe money, by a lottery of annuities, out of theſe eſtates; and, 
for the ſecurity of the annuitants, the company granted a truſt-deed, 
empowering the truſtees, in caſe of the non-payment of the annuities, 
to enter into poſſeſſion of the lands. They borrowed, afterwards, 
another large ſum upon an heritable ſecurity over theſe eſtates, which 
were likewiſe adjudged by the Duke of Norfolk, and partners, creditors 


of the company, to a great amount, and by other creditors —Upon 


ſome of the adjudications charter and ſeiſine followed. 

In 1732, the company having failed in payment of their annuities, 
the annuitants raiſed an action of mails and duties againſt the tenants 
of their lands, upon which the tenants having brought a multiple- 
poinding, it was ultimately found, that the annuitants were preferable, 
primo loco, on the rents, and, after them, the Duke of Norfolk, and 


partners. | 
In 1735, the annuitants raiſed a proceſs of ranking and ſale of 


theſe eſtates. This action was depending in 1744, when the Duke 


of Norfolk, and partners, applied, by petition, to the court for a ſe- 
queſtration ; ſetting forth, that the company, as proprietors, were 
giving leaſes of the lands, and ſome of them -at an under rent. The 


petition, after being duly intimated, was remitted by the court to an 


Ordinary, to enquire into the facts. Upon his report, it was again 
remitted, to inquire into the arrears due the annuitants; and, in the 
mean time, the court prohibited the company to ſet any tacks of their 


eſtates without the authority of the court, 
During 
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During the interval betwixt preſenting the petition in December 
1744, and the prohibition of the 14th June 1745, the company 
granted leaſes of their lands for long terms of years; and, among 
others, prorogated the leaſe of Belhelvie, in favour of David Fordyce, 
for 37 years after expiry of the current leaſe: The rent to be aug- 
mented to L. 525 after the year 1750. Fordyce, and his aflignees, 
continued in poſſeſſion from 1745 to the preſent time, paying the rent 
to the annuitants. | 

In 1753, ſome preferable debts were cleared off by a partial fale of 

the eſtates —In 1770, the greater part of the annuities being extin- 
guiſhed, an act of parliament was obtained by the poſtponed creditors 
for a total ſale of theſe eſtates. They were afterwards ſequeſtrated 
and a factor named, with power to bring reductions of the leaſes grant- 
ed by the company ſince 1732.—An action of reduction was accord- 
dingly brought; among others, for ſetting aſide the leaſe of Belhelvie 
to Fordyce in 1745, againſt James Fordyce, and others, aſſignees of 
David.—In this action, the creditors inſiſted for removal of the prin- 
cipal tackſmen, but not for any higher rent, as to bygone years, than 
that contained in the tack; and agreed, that the ſub-leaſes ſhould re- 
main for their term of endurance. | 

Pleaded for the purſuer : The company had not power to grant the 
leaſe in queſtion : They were inſolvent at the time: The annuitants 
drawing the rents: The lands adjudged : A proceſs of ſale, and a peti- 
tion to ſequeſtrate, in court. In that ſituation, though the judgment to 
ſequeſtrate had not yet been pronounced, the unlimited adminiſtration 
of theſe eſtates no longer remained with the company: The creditors 
had the only ſubſtantial intereſt in the lands. It was ultra wires of the 
company to do any thing in the management to the prejudice of the 
creditors ; or exerciſe any act of adminiſtration over the ſubject, but 
what was ſtrictly neceſſary to preſerve the ſubject for them. The 
leaſe in queſtion was unneceſſary, for there was a current leaſe on the 
lands of Belhelvie at the time.—lt was to the prejudice of the credi- 
tors; for the locking up the lands by a leaſe of ſo long endurance, 
was obviouſly a bar to the ſale of the ſubject, in which the creditors 
were inſiſting. 

As the granting this leaſe, therefore, was ultra vires of the com- 
pany, it would not avail the defenders though they could plead bona 

fides, and ignorance of the ſtate of the company, on the part of the 
leſſee. This could go no further than to ſave from bygones : But 
the leſſee was not in bona fide, The ſituation of the company was 
publickly known; and the leſſee, who was paying his rents to the an- 
nuitants, could not be ignorant of it. 

The time at which the leaſe was obtained, while an application to 
have the company prohibited from granting ſuch leaſe was depending, 
is evidence of the mala jfides of both parties, and of its being a colluſive 
tranſaction. | | 

The purſuers cannot be deprived of the right to challenge this leaſe 
on account of a taciturnity leſs than the years of preſcription. They 
had no intereſt in bringing the challenge until the act of parliament, 

and 
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and the ſequeſtration in 1777, which paved the way for the payment 
of their debts out of theſe eſtates. 

Anſwered for the defenders : The company remained in the admi- 
niſtration of theſe eſtates at the date of this leaſe : They had not 
been deprived of it by the truſt-deeds, nor any diligence then done by 
their creditors. Their creditors might have been entitled to take the 
management from the company at thts time ; but, until they were ac- 
tually removed by a judgment of the court, third parties, who faw 
them in poſſeſſion, mult be fafe in tranſacting with the company. The 
leaſe in queſtion was only an act of ordinary adminiſtration. 

As to the charge of colluſion, whatever ſuſpicions may ariſe againſt 
the company from their ſituation at the time, the leſſee was acting 
| bona fide. There is no evidence of his being in the knowledge of 
their ſituation. 

The long taciturnity is evidence that all parties concerged were ſa- 
tished with the leaſe. _ | 

Beſides the grounds of reduction above mentioned, it was likewiſe 
urged by the purſuer, that the lands were let at an under rent, but 
the court conſidered the rent as adequate for the lands when the leaſe 
was granted. 

The court were of opinion, That, in the circumſtances of the com- 
pany at the time, they had no power to grant the leaſe in queſtion, 
and that the long endurance of the leaſe is ſufficient objection to it, 
though the rent might be adequate. 

Obſerved on the bench, That, after a proceſs of ſale is brought, the 
debtor, even before a petition for ſequeſtration, cannot grant leaſes for 
any length of time, for ſuch leates muſt have a bad effect on the ſale. 
And it was ſaid, that the edictal citation is ſufficient intimation to all 
and ſundry of the debtor's ſituation. 


The court ſuſtained the reaſons of reduction of the leaſe of the 
lands of Belhelvie; and adhered to their interlocutor upon ad- 
viſing a petition and anſwers. 


Act. Lord Advocate, Ilay Campbell, Buchan- Hepburn. Alt. Solicitor General, Rae, Craſbie. 


No. 
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No. XXIX. Fuly 7. 1778. 


CREDITORS of the YOR K-BUILDING COMPANY 
Againſt 


DOCTOR STEWART THREEPLAND. 


THIS caſe differed from the preceding only in the two following 

1 particulars: 170, The leaſe to Doctor Threepland was granted 
for the ſpace of 99 years: 2do, The old leaſe upon the lands was ex- 
pired at the time that the new leaſe to the defender was granted. 3/0, 
The parties had treated about the leaſe before the petition to ſequeſtrate. 
The court pronounced a judgment ſimilar to that in the former 


caſe. 
Act. Advocate, Ilay Campbell, Buchan-Hepburn. Alt. Solicitor General, Rae, Croſbie. 


No. XXX. July 8. 1778. 


CREDITORS of PATRICK M*DOWAL, 
Againſt 
CHARLES MD O AL. 


Lowers of a judicial faftor. 


FF NHARLES MDOWAL brought an action of declarator, valuation, 
8 and ranking, againſt the creditors of his deceaſed father, Patrick 
MDowal of Crichan, as heir ſerved, cum beneficio inventarii, to his 
father; and obtained a judgment, finding that he was entitled to hold 
his father's real eſtate at a proven value.—Afterwards, in the courſe of 
the ranking, on the application of the creditors, a factor was named 
by the court, to whom Charles McDowal was ordained to pay over the 
proven value of the lands. 

This factor having died, a petition was given into court in the name 
of Charles M*Dowal, and a part of the creditors, for having a new 
factor appointed; in which they ſet forth, that it would be expedient 
to veſt the new factor with powers to enter into ſubmiſſions, on behalf 
of the. creditors, with the ſaid Charles M Dowal, and others they may 
have claims againſt. The prayer of the petition was to nominate 

N Alexander 
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Alexander Orr factor, with power to ſubmit, as to him ſhall appear 
* molt eligible, for the intereſt of the creditors.” The petition was 
intimated to certain perſons, as doers for the other creditors.—On the 
5th March 1759, it was remitted by the court to an Ordinary, to hear 
parties procurators, and report ; who, on the 8th March, reported, 
That, having heard parties procurators, they conſented that Mr Orr 
© be appointed factor, with the powers, as craved in the prayer of the 
petition. On which the court nominated Mr Orr to be factor, for 
* the purpoſes mentioned 1n the prayer of the petition, with the uſual 
powers. A ſubmiſſion was entered into betwixt Mr Orr and Charles 
M*<Dowal, for ſettling the claims which the creditors and he had 
againſt each other; and a decreet-arbitral was pronounced. 

Upon the death of Orr, a new factor being appointed, an action 
was brought at the inſtance of the creditors, and their factor, for 
ſetting aſide this decreet-arbitral. | 

Pleaded for the purſuers : Orr had no ſufficient powers to enter into 
this ſubmiſſion on behalf of the creditors. He had nothing more 
than the v/ual powwers' of a judicial factor conferred on him: Under 
theſe, that of referring to arbiters the rights of parties is not included: 
Neither could this power have been conferred on him by the mere 
authority of the court in the act of factory. The interpoſition of the 
court can go no further than to the preſerving of the ſubject, and its 
rents, and intereſts, for behoof of thoſe concerned. To this extent the 
court are ſupported, on grounds of equity, in aſſumiug the powers of 
a proprietor, and veſting them in their factor; but they cannot go the 
length to exerciſe the more eminent rights of property over the ſub- 
ject; ſuch as the compounding of claims, or referring the rights of 
parties to arbiters. Parties themſelves cannot be obliged by a court to 
enter into a ſubmiſſion of claims brought before it for deciſion: A for- 
tiori, the court has no power to appoint a factor to enter into ſuch a 
ſubmiſſion in the name of the parties. 

Anſwered for the defenders: A judicial factor, appointed with no- 
thing more than the uſual powers, is underſtood to be poſſeſſed of con- 
ſiderable diſcretionary powers in the management of the ſubjects.— 
In caſe of diſputed claims, he may chooſe whether to bring his action 
in the ſupreme or inferior court, —He may reſt ſatisfied, if he thinks 
proper, with the judgment of the inferior court, though given againſt 
him. If this ſort of diſcretion is veſted in the factor, there ſeems to 
be no reafon why he ſhould not exerciſe it in another form, by ſub- 
mitting the claim to an arbiter, in place of bringing it into a court of 
law. Inſtances (it was ſaid) have occurred, where the judicial factor 
has exerciſed this power of ſubmitting claims, and it never was chal- 
lenged in any caſe until the preſent. 

But, at any rate, the court, on the ſame principles of equity which 
lead them to aſſume the adminiſtration of the ſubje& in other reſpects, 
may confer a ſpecial power to enter into fubmiſſions on their factor, 
when they judge that meaſure to be expedient. This power was ſpe- 
cially conferred in the preſent caſe by the court. The words uſual 
boꝛeers, adjected to the act of factory, do not take away the power to 

| | ſubmit 
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ſubmit claims, which is one of the purpoſes mentioned in the prayer 
of the petition. 

All the creditors muſt be conſidered as concurring in the petition 
for naming the faQtor with this power, either by joining in it as pe- 
titioners, or by having it intimated to their agents, and conſenting to 
it by their lawyers, when remitted to the Lord Ordinary. 

The caſe of Brown contra Scougal, 17th June 1758, was founded on, 
as eſtabliſhing that a factor, loco tutorts, has a power to ſubmit, when 
appointed only with the uſual powers. 

Reflied for the purſuers: Nothing could authoriſe a ſubmiſſion of 
this kind, but an expreſs authority, or mandate, to the factor, under 
the hands of the creditors themſelves.— The proceſs of ranking was 
ſleeping at the time the petition was given in.—No authority is pro- 
duced from the creditors whoſe names are aſſumed to the petition; 
and the looſe and hurried proceedings before the Lord Ordinary can 
infer no conſent on the part of the other creditors. 

The office of a factor, /oco tutoris, is very different from that of a 
judicial factor on a ſequeſtrated ſubject; and, from the nature of it, 
requires more extenſive powers. But there is no reaſon for ſuppoling, 
that even his powers extend to the ſubmitting of claims.—In the caſe 
of Brown contra Scougal, the decreet-arbitral was acquieſced in by the 
minor and his friends; and the challenge was brought by the party 
who contracted with the factor; againſt whom it was pled, that he 
was barred perſonal: exceptione. 

Beſides the defences above mentioned, the defender founded on 
ſome tranſactions after the decreet-arbitral, as implying an homolo- 
gation of it by the creditors. 

The court were of opinion, That, under the uſual powers of a judicial 
factor on a ſubject, that of referring claims is not included : And it was 
faid by ſeveral of the judges, that the court could not grant ſuch a power 
on the application and conſent of only part of the creditors :—That, 
even though there were an application from the whole creditors, it 
was not the province of the court to grant ſuch a power. 


The judgment was, finding that the factor had no legal or ſuffi- 
cient powers to enter into the ſubmiſſion on which the decreet- 
arbitral proceeded ; and that the ſame were not ſufficiently ho- 
mologated by the creditors, ſo as to ſupply ſaid original defect; 
therefore reduce, &c. 
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No, 


* 


No. XXII. Fay 11. 1778. 
PATRICK REI D, 
Againſt 
MATTHEW DONALDSON, 
Beneficrum competentie. 


ATRICK REID obtained decreet of cęſſio bonorum againſt his cre- 

ditors. Afterwards, Donaldſon, one of the creditors called in 

the cio, purſued Reid for payment of his debt, obtained decreet in 

abſence, and was proceeding to do diligence againſt his effects.—In a 
ſuſpenſion, 

Pleaded for Reid: The decreet of ceſſio protects the ſuſpender not 
only from perſonal diligence, but likewiſe from diligence againſt his 
effects afterwards acquired; except in ſo far as the charger is able to 
inſtruct, that the ſuſpender has effects over and above a competency 
for the ſubſiffence of him and his family. This is agreeable to the 
doctrine of the Roman law, from which we borrow the action of cio, 
and the bengficium competentiæ given by that law to the obtainer of the 
cefſio, F. l. 42. 3. 6. is likewiſe adopted into ours, 'Qzon. Attach. c. 7.; 
Bankton, v. 3. p. 18. § 1. p. 19. $ 5.; Erſkine, p. 696. $ 27. The 
charger, therefore, can attach no effects belonging to the ſuſpender, 
without firſt condeſcending on ſuch effects, that it may be known 
whether a competency would remain. 

On the part of the charger : No objection was made in this caſe to 
ſuſpending, as to diligence againſt the perſon of the bankrupt ; but, it 
Was inſiſted, that the decreet of ceſſo does not protect effects of the 
bankrupt, afterwards -acquired, from the diligence of his creditors. 
'Ourlaw does not mdulge the bankrupt with a reſervation of effects 
ſufficient for an aliment. The opinions of Lord Bankton and Mr 
Erſkine, adduced by the ſuſpender, ſeem to be founded ſolely on a 
paſſage in the Yvon. Attach. c. 7. which ſuppoſes that every debtor, 
both before and after a cęſſio, is entitled to this privilege. That paſ- 
ſage, therefore, can merit no regard as an authority. The law is 
fixed by the uſage. No inſtance ever occurred in which this reſerva- 
tion was allowed, either at obtaining the ce//io, or out of effects after- 
wards acquired. The charger, therefore, is not bound to conde- 
ſcend, as the fſuſpentter is not entitled to have any thing reſerved. — 
Such a condeſeendenee might Hkewiſe be the means of man 
the diligence altogether. : 

The 
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The court ere of opinion, That the charger muſt be allowed to 
roceed in his diligence to attach the effects, without condeſcending, 
and that the debtor had no right to have any part of his effects ſet 
aſide to him for his maintenanee ; but in caſe the charger, in the exe- 
cution of the diligence, ſhould proceed to any act of rigour, ſuch as 
attaching the tools by which the ſuſpender, as an artificer, gains his 
daily bread, the court would then judge on the circumſtances of the 


caſe, whether the diligence ought to be ſupported. 


The Court ſuſpended the letters quad perſonal diligence againſt 
© the ſuſpender ; but, in other reſpects, found the letters orderly 


« proceeded.” 


No. XXXII. July 14. 1778. 
ALEXANDER MH AIR, 
Againſt 
IAM ES SHAND. 


Competency of the Court to an action on a battery, ad civilem effec- 
tum, in the firſt inſtance. 


AIR brought an action againſt Shand for a battery on his per- 
ſon, concluding for damages, and L. 50 as a /olatium for 
wounds and bruiſes he had ſuſtained. | | 

Shand objected to the competency of the court.—When the ſheriff, 
who has a proper criminal juriſdiction in riots and batteries, awards 
only a fine, the court may review the ſentence, becauſe the matter then 
becomes properly civil. But the court have no juriſdiction to try 
theſe delicts in the firſt inſtance; Erſk. B. 1. t. 3. H 21. ; Alvis contra 
Maxwell, 4th March 1707, Fountainhall. 

The preſent action is not merely rei perſecutoria, for the expence 
of curing wounds. A large ſum, in ſolatium, is demanded. The court, 
therefore, is required to inflict a penalty on account of a crime. 

Anſwered for the purſuers : The court is competent to every action 
brought ad civilem ęffectum, though founded on facts of a criminal 
nature, as in aſſythment for murder, reparation of damages done by 
theft, robbery, and damages by a battery, as well as any other injury. 

The authorities founded on apply only to the caſe where the action 
is brought ad vindictam publicam, and for puniſhment ; but the com- 

O petency 
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petency of the court to an action ad civilem effeftum, is laid down by 
Erſk. B. 1. t. 3.; and Bankton, B. 4. I. 7. p. 29. 

The concluſion for a ſolatium is entirely of a civil nature, being 
only in reparation of the injury to the private party. 


The court © found the action competent before this court.” 


Act. Erſkine. Alt. H. A. 


No. XXXIII. July 22. 1778. 


Sr AM ES GRAN T, and others, 
Againſt 
The DUKE f GORDON. 


. Powers of the crown in granting a right of cruive-fiſhing. 


A T an early period, general rights of ſalmion-fiſhing in every part 
of the river Spey, had been granted. by the crown to the differ- 
ent proprietors of the adjacent grounds. | 

In 1684, long ſubſequent to theſe grants, the Marquis of Huntly, 
in a charter of reſignation from the crown, obtained a clauſe of novs- 
damus, proceeding on a ſ1gn-manual, which gives him a right to the 
uſe of cruives on the river, within certain bounds, where he formerly 
had a general right of fiſhing, and where the Earl of Fife's authors 
had a right of curroch-fiſhing. 

The attempts of the Duke of Gordon to erect dikes acroſs the river, 
in this part of it, produced one proceſs in 1727 againſt him, and 
another in 1733. Afterwards the Duke erected a cruive-dike in the 
ſame place, which gave riſe to a new proceſs at the inſtance of the 
Earl of Fife, and, likewiſe, of many of the upper heritors, conclu- 
ding, in ſubſtance, to have it found, that the Duke had no title to erect 
cruives to the prejudice of their fiſhings. A final interlocutor was 
pronounced in this proceſs, 10th Auguſt 1775, finding, that the Duke 
© was not entitled to have cruives, dikes, or braes, upon that part of 
the river of Spey, within which the crown had granted rights of 
* fiſhing to other heritors before the date of the Duke's charter; and 
© therefore ordain theſe cruives, &c. to be demoliſhed.” 

Upon an appeal taken by the Duke, the houſe of Lords reverſed 
this judgment, and remitted the cauſe to the court, to proceed on the 
foundation of the reſpective rights of the parties, eſtabliſhed by an in- 
terlocutor in the former proceſs, 14th July 1727. a 
l Parties 
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parties having differed as to the application of this judgment, the 
court found, * that Earl Fife's right of fiſhing with currochs only, 
« was no bar to the crown's granting to the Duke of Gordon a right 
of cruive-fiſhing within the bounds, reſerving to all parties any other 
grounds of challenge againſt the Duke of Gordon's right to cruives.” 

After this judgment, the upper heritors reſumed the challenge of the 
cruives at their inſtance. 

Pleaded for the upper heritors : The crown having previouſly con- 
veyed the total and complete right of the fiſhings in every part of this 
river by grants to the predeceſſors of the purſuers, and others, ſalmonum 
piſcariæ, nothing remained with the crown to be the ſubject of 
an after grant.—It is true, that, under a general right of fiſhing, the 
grantee is not entitled to the uſe of cruives in the place where the 
ſiſhing is given. The law conſidered that ſpecies of fiſhing as a per- 
nicious device, which ought to be diſcouraged. But the right to 
cruives, though it is denied or not given by the grant of general fiſh- 
ing, is not reſerved to the crown as a ſeparate ſubject, which the crown 
could beſtow on another. The crown is totally diveſted of the fiſh= 
ings of the river by theſe grants over every part of it ; and the law 
underſtands no implied reſervation, by which a new grant may be 
made to the prejudice of fiſhings already eſtabliſhed in others. 

The defender's grant to cruives, therefore, in the 1684, was ultra 
vires of the crown. A right of cruive-fiſhing in the lower part of a 
river, annihilates the fiſhings on the higher part of it, and is not leſs 
prejudicial to the general right of fiſhing belonging to the ſuperior he- 
ritor, than if the right to cruives were given within the bounds of his 
own grant. 

A contrary doctrine was repreſented as alarming to the rights of an 
extenſive ſubject of property. The Salmon-fiſhings in Scotland are 
univerſally conſidered to be as ſecure to the proprietor as a land- eſtate 
and are daily ſold at a price adequate to their preſent produce. But 
this property muſt at once be reduced to a precarious poſſeſſion, at 
the pleaſure of the crown, if a right to cruives may be granted to an in- 
ferior heritor. 

The purſuers likewiſe laid ſome ſtreſs on the act 1581, c. 111. as 
pointing at a prohibition againſt granting a right to cruives thereafter, 
and at leaſt proving that the law conſidered ſuch grants as unfavour- 
able. | | 

Pleaded ſeparatim for Lord Fife : Though the defender ſhould be 
found entitled to fiſh by cruives, it muſt be in a manner conſiſtent with 
Lord Fife's curroch-fiſhing within the ſame bounds, which being pre- 
viouſly granted, could not be taken away by the grant of cruives. The 
defender, therefore, muſt leave an opening in his cruive-dike for the 
paſſage of the purſuer's currochs. 

Anſwered for the defenders : The queſtion whether the crown can 
give a right of cruives to one perſon, in the ſame place where a ge- 
neral right of fiſhing had been previouſly granted to another, is not 
before the court, But it has been already found, in the caſe of Lord 

| Fife, 
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Fife, that a partial right of fiſhing does not bar a grant of cruives to 
another in the ſame place. The upper heritors have ſtill leſs title to 
challenge this grant than Lord Fife. They have -no right of fiſhing 
whatever, in the place where it is given. 

It is not enough to fay, that, in conſequence of the cruive-dike, 
the produce of their fiſhings is diminiſhed. That muſt be the conſe- 
quence where the crown grants any kind of ſalmon-fiſhing on the in- 
ferior part of the river, after a grant of fiſhing on the ſuperior part. 
Every original grantee or purchaſer of a fiſhing, is preſumed to know 
the quality which neceſſarily attends it: That, notwithſtanding of his 
grant, the crown is entitled, in all the other parts of the river, to give 
a right to every kind of falmon-fiſhing, and to that of cruive-fiſhing as 
much as any other. 

It is of no conſequence that theſe general rights of fiſhing were gi- 
ven over the whole river before a right to cruives was given, The 
crown may extend the right of any of theſe heritors to a cruive-fiſh- 
ing by a ſpecial grant, for the ſame reaſon, that an inferior heritor 
having only a right of curroch-fiſhing may have this right extended 
by the crown to a coble or general fiſhing. —On all rivers where 
cruives are now eſtabliſhed, there were undoubtedly grants of fiſhings 
in the ſuperior part of the river before the grant of cruives in the 
inferior part. 

240, To Lord Fife's plea: The defender being found entitled to a 
cruives, cannot be obliged to make an opening in his dike for the paſ- 
ſage of currochs. It would no longer anſwer the purpoſe of a cruive- 
dike, as all the ſalmon would eſcape by this paſſage. 

Beſides theſe general points of law argued in this cafe, the purſuers 
founded on the words of a contract in 1724, as barring the Duke 
from erecting cruives. But the court were of opinion, that the con- 
tract could not bear this eonſtruction, and was likewiſe derelinquiſhed. 
— The defenders founded on certain interlocutors in the proceſs 1733, 
as deciſive of the queſtion againſt the upper heritors. But, as there 


were ſome of the upper heritors parties to the. prefent proceſs, who 


were not parties to either of the former actions, the court thought the 
8 ſtill open to be tried at their inſtance. 


The court * repelled the objections to the Duke of Gordon's right 
to cruive- fiſning /ub ſaxo de Ardiquiſb, eſtabliſhed by the char- 
ter 1684, as well the objections founded on the act 1581, as 
thoſe founded on the intereſt of the ſuperior heritors, or on the 
intereſt of the Earl of Fife, and, in theſe terms, repel the reaſons 


of reduction. 
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Act. Lord Avocate, Ilay Campbell, Elphinſton, Fa. Grant, Alt. Sol. Cam Rae, M*Lauring 
Alex. Gordon jun. | 
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No. XXXIV. July 24. 1778. 
DOUCLAS HERON, and CO. 
Againſt 
ALEXANDER HAIR. 


Powers of a company to call from the partners for a 3 beyond 
the capital ſubſcribed. 


k Ta general meeting of the partners of Douglas, Heron, and Co. 


in Auguſt 1773, it was reſolved, © That, from and after that 
date, the Company ſhall give over the buſineſs of banking in all its 
branches;' and a committee was appointed for winding up their af- 
fairs, with ample powers. 

At ſubſequent general meetings in July and Auguſt 17706, it appear- 
ing that the Company had then incurred a loſs of L. 70,000 certain, 
over and above their ſubſcribed capital, it was reſolved that every part- 
ner ſhould be immediately required to pay up his whole capital, and 
to advance a further ſum of L. 200 upon each ſhare of L. 500. 
Thoſe who did not comply to be proſecuted. =_ 

Actions were accordingly brought in the name of the Company a- 
gainſt many different partners who did not object to the paying up of 
the capital, but refuſed the call for the L. 200; among others, againſt 
Alexander Hair and his truſtees, in whom his eſtate was then veſted. 

Pleaded in defence: Imo, That the meeting had no right to compel 
a contribution of this kind. 

By the 19th article of the copartnery it is declared, That no- 
thing herein contained ſhall be underſtood to import a power in 
any general meeting whatever to compel any partner to pay or con- 
tribute any thing more to the company-ſtock than the preciſe ſum. 
by him originally ſubſcribed for.” The majority of a meeting, 
therefore, could not have aſſumed this power, even when the Com- 
pany ſubſiſted.— But, though it had been competent then, it is not ſo 
now. The reſolution of the general meeting Auguſt 1773, is to be 
conſidered as a diſſolution of the Company ; for the Company was in- 
ſolvent, and the whole buſineſs of it is thereby put an end to. That 
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the debts of it are not paid, is no reaſon for conſidering it as undiſ- 


ſolved. That might have been the caſe after the time of its endu- 
rance by the contract was expired. The diſſolution of the Company 
18 nevertheleſs complete, and the articles of their, agreement, which 

P | _- =; ved 


= 


veſted powers in the majority of their meetings over individuals, are 
at end. The partners remain liable for the debt ; but no number of 
them can oblige any other partner to enter into joint meaſures for pay- 
ment of the debts, ſtill leſs can they levy money from him for that 
purpoſe. 

When ſuch powers are meant to be veſted after a company have 
given up buſineſs, an expreſs ſtipulation to that purpoſe is neceſſary in 
the copartnery agreement. The winding up of the company-aftairs 
upon its diſſolution, is the object of the 15th article. A method is 
therein laid down for levying the debts due to the Company, and 
turning their effects into caſh, to be employed in the extinction of their 
debts. The purſuers did not follow out the directions of this article. 
The powers they now aſſume are authoriſed by no part of the original 
contract, nor of the minute diſſolving the Company. 

240, Although the majority of the partners had power to make a 
call of this kind, when a preſſing neceſſity required their taking ſuch 
a meaſure, that is not the caſe at preſent; for the proper funds of the 
Company are more than ſufficient to anſwer all demands now made by 
their creditors, | 

Anſwered for the Company: Imo, The preſent cafe does not fall un- 
der the 19th article of the copartnery. The purſuers here are not call- 
ing for an addition to the Company's ſtock, which is at an end, but 
for money to anſwer preſſing debts over and above every thing the Rock 
can pa 

They have powers to call for ſuch aid from the partners. The 
Company was not diſſolved by the reſolution Auguſt 1773. That re- 
ſolution extended only to the giving up their banking buſineſs, on ac- 
count of their inſolvency as a Company; but in every other reſpect 
they continued connected by their contract of copartnery as before. 
They appointed a committee, with the powers of a general meeting, 
to wind up their affairs, and all their powers as a company remain with 
them in every ſtage of that buſineſs. 

It would have been highly detrimental and ruinous to the intereſt 
of the Company to have followed out the plan of article 15th in the 
preſent emergency. The contract ſpecihes the caſes in "which that me- 
thod is to be purſued. But the ſituation in which the Company now 
is, falls under none of theſe cafes, and could not enter into the minds 
of the partners at the time. Their conduct muſt be regulated by their 
_ circumſtances, 

240, The meaſure taken is indiſpenſibly neceſſary to extricate the 
Company from its difficulties.—A general ftate of their funds and 
debts was exhibited, to ſhew that there was no fund immediately 
tangible ſufficient to anſwer the great demands that were running a- 
gainſt the Company. 

The court were of opinion, That the Company was not diffolved by 
the reſolution Auguſt 1773, and that the propriety and neceſſity of 
the meaſure were ſufficiently aſcertained by the fituation of their af- 
fairs. The court repelled the defences, and decerned for what re- 


* mained unpaid of the capital, and L, 200 as the defender's propor- 
tion 
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a * of his ſhare of what is now requiſite towards defraying and 


5 
making good the loſſes of the Company. 
| For the Purſuers, Wight, lay Campbell, Advocate. Alt. Rae, Rolland. 


No, XXXV. Fuly 28. 1778. 
FAMES CHALMERS, 
Againſt = 
CHARLES NAPIER. 


Detention of an apprentice to ſerve at fea by an impreſs officer. 


LEXANDER GREGORY, an indented apprentice to ſerve at 
; ſea, was, on 29th December 1777, preſſed out of a boat in 
the Frith of Forth, and carried on board a tender in the Frith. James 
Chalmers, Gregory's maſter, applied next day to Captain Napier, re- 
gulating captain of the impreſs ſervice, to obtain his releaſe, offering 
to ſhow him the indentures. Captain Napier, without looking at the 
indentures, refuſed poſitively to releaſe the apprentice. | 
Mr Chalmers brought an action, by petition, in the court of admi- 
ralty, for liberation of the apprentice ; and, in the mean time, prayed 
for an interdict to prohibit Captain Napier from carrying off the faid 
apprentice. Captain Napier pleaded, in his anſwers, that Gregory, 
having no protection from the admiralty, had no title to be exempted 
from the preſs. | 
The judge-admiral pronounced this judgment, 5th January 1778: 
Stops all further proceedings in this cauſe, in order that, in the mean 
© time, the petitioner may apply to the Lords commiſſioners of the ad- 
« miralty for redreſs.” Mr Chalmers preſented a bill of advocation, 
and another of ſuſpenſion ; in both of which he craved an interdĩct to 
prohibit Captain Napier from ſending the apprentice out of the coun- 
try till the cauſe ſhould be determined. The bill of advocation was 
intimated on the 7th January, —The interdict craved in the bill of ſuſ- 
penſion was granted 1oth January,—But the tender, with the appren- 
tice on board, had ſailed for a port in England on the preceding night. 
Mr Chalmers then brought an action of damages againſt Captain 
Napier. | 
Proceedings went on upon the bill of advocation, which was remit- 
ted to be adviſed by two Lords in the vacation; before whom Captain 
Napier was ordained to bring the perſon of Gregory upon the 15th 
April. The order was renewed to the 10th March, when Captain 
Napier produced a letter from the ſecretary of the admiralty, giving, 
as the reaſon why the orders of the court had not been complied with, 
that Gregory had been ſent abroad in his Majeſty's ſervice before the 
Board had an opportunity of giving the neceſſary directions for having 
him conveyed to Edinburgh, : * 
E 
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The Lord Ordinary took the bill of advocation, and proceedings, to 
report ; and, at the lame time, the merits of the action of damages 
came to be adviſed. 

Before proceeding to the merits, the court determined two prelimi- 
nary points: 10, Whether an advocation from the court of SY 
was competent in this caſe. 

The defender inſiſted: That the queſtion before the admiral was 
ſtrictly maritime; the cauſe of action having ariſen at ſea, and the 
ſeizing of Gregory, if illegal, being a maritime delict. 

Anſwered for the purſuer : The fact on which the complaint pro- 
ceeded is not of a maritime nature, being a violation of a common law 
indenture. It is therefore of no conſequence that the apprentice was 
impreſſed at ſea.— But the ground of complaint was ſtrictly on ſhore. 
For the complaint is not, that the apprentice was illegally apprehended, 
but that he was illegally detained after an application to liberate him. 
The admiral, by his judgment, waves his own juriſdiction, and ſends 
the purſuer to the Lords of the admiralty, to whom he is not obliged 
to ſubmit any rights which the law gives him. 

The court were of opinion, That the admiral's juriſdiction was not 
privative in this caſe; and, on that ground, advocated the cauſe. 
In general, the court thought, that the admiral ought to have pro- 
ceeded, eſpecially on what was relative to the interdict ; the object of 
which is diſappointed in ſuch a caſe, if the judge does not immediately 
take cognizance of the merits of the application for it. 

44 The court took into their conſideration, Whether there was 
any contempt of authority in this caſe? and, as no interdict was ac- 
tually granted till after the apprentice was gone, the court found, © That 
© the defender had done nothing in contempt of the orders of the 
* court; and that, ſince the date of the order, he had done all that he 
could to bring back the perſon of the apprentice.” 

On the merits of the cauſe itſelf, and the action of damages, 

Pleaded for the purſuer : That he is entitled to his damages ariſing 
from the illegal detention of his apprentice. The illegality of this 
detention is founded on the terms of the ſtatute, 23d G. II. c. 17. 
which enacts, That every perſon, who having not before uſed the 
* ſea, binds himſelf apprentice to ſerve at ſea, ſhall bg exempted from 
being impreſſed from the ſpace of three years from the time of his 
binding himſelf apprentice.” The exception here given is clogged 
with nd condition. 

The ſubſequent clauſe is in theſe words : * And for the better ſe- 
« curing to all the perſons before mentioned, the benefit intended them 
© by this act, be it further enacted, that the Lord High Admiral, &c. 
* ſhall, upon due proof of the reſpective ages, or circumſtances, (as 
« the caſe ſhall happen) of any of the perſons above mentioned, grant 
da protection to any ſuch perſon, to ſecure him from being impreſſed 
for ſuch time as, by the true meaning and intent of the act, ſuch 
« perſon is to be exempted.” 

Although by this clauſe of the act, the exempted perſons are enti- 
tled to a protection, their right of exemption is not made dependent 
on their being poſſeſſed of ſuch protection. It is not introduced as a 

condition 
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condition under which the exemption is given; but for the better ſe- 
curing of theſe perſons, which ſuppoſes there was an exemption 
without it. 

This apprentice, though he had no protection, fell within the de- 
ſcription of an exempted perſon. The purſuer produced his inden- 
ture to Captain Napier, and in the proceſs before the admiral. —In 
that proceſs he likewiſe ſet forth, That Gregory was his apprentice, 
and that he was never at ſea until after the date of his indenture.“ 
The purſuer's averments, therefore, were, in both reſpects, preciſely 
what the ſtatute requires. Had he refuſed to eſtabliſh theſe by proper 
evidence, or failed in it, the detention of the apprentice would have 
been legal. —But the defender did not put the cauſe of his detention 
on that iſſue. His plea was, that it was of no conſequence whether 
he had the requiſites to entitle him to a protection or not, as he was 
not poſſeſſed of it. —The detention, therefore, of the apprentice was 
illegal ; of conſequence damages are due. 

- Anſwered for the defenders : The protection is to be conſidered as 
indiſpenſibly requiſite to the exemption in the act 13th Geo. II. It is 
expreſsly given to ſecure the exempted perſon” from being impreſſed. 

The interpretation of the act, which the purſuer contends for, would 
defeat the eſſential purpoſe of the impreſs ſervice, which, if it is not 
executed with diſpatch, ceaſes to anſwer its end. If the perſon en- 
titled to the exemption has been ſo ſupinely negligent as not to get a 
protection, the impreſs ſervice cannot be delayed by entering into pro- 
ceſſes and diſputes, whether he had a title to get it or not. 

Even ſuppoſing that a protection was not neceſſary, no action can 
lie for detention of this apprentice. For, although Mr Chalmers 
ſhowed the indenture to the defender, he did not bring evidence of , 
the apprentice not being formerly at ſea, which is a neceſſary requiſite, 
as much as the indenture, to the exemption. 

The defender likewiſe pleaded an objection to the purſuer's title, 
that, from the terms of theſe ſtatutes, it was not the meaning of the 
legiſlature to give the benefit of them to any perſon but the apprentice 
himſelf. | | 

In conſequence of an order on the parties, an inquiry was made 
into the practice in England among the impreſs officers. Upon ad- 
viſing the cauſe, the court were of opinion, that the purſuer having 
Tight to the ſervice of the apprentice by the indenture, had a ſufficient 
title to carry on this action. The court gave no decifive judgment on 
the interpretation of the ſtatute 13th Geo. II. Whether a protection is, 
or is not, a condition under which the exemption is given, and indiſ- 
penſibly requiſite to give a right to the exemption ? But they ſeemed to 
be of opinion, that, at any rate, if there was not a protection, evidence 
muſt be expreſsly, and immediately, offered, not only of the appren- 
ticeſhip by the indenture, but, likewiſe, of the apprentice not having 
been at ſea before the date of the indenture ; and that the purſuer had 
failed in this particular.—The judgment was, find the defender not 
* liable in damages to the purſuer.' 


Ad. Croſbie, Erfline. Alt. Advocate, Solicitor, [lay Camplel! 
| No. 
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No. XXXVI. July 28. 1778. 


ALEXANDER SPIE RS, andothers, 
Againſt 
THOMAS DUNL O P, and others. 


Powers of the father over a ſubje provided to the beirs of the mar- 
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Maxwell, his eſtate of Garnkirk was ſettled on himſelf, and his 
wife, in conjundt-fee and liferent, and the heirs-male of the marriage. 

James Dunlop, heir-male of the marriage, having engaged in an 
extenſive trade, borrowed conſiderable ſums, for which his father be- 
came jointly bound with him. The ſon failed, and diſponed his ef- 
fects to Spiers, and others, as truſtees for his creditors. The debts in 
which father and ſon had been jointly bound, were paid up by Thomas 
Dunlop and others; and, for their ſecurity, the father granted an he- 
ritable bond over his eſtate; and, afterwards, a truſt-diſpoſition, im- 
powering them to ſell his eſtate, to apply the price to the payment of 
his debts, and the reverſion to be paid to himſelf, his heirs, and aſſig- 
nees.—He likewiſe executed, ſoon after, bonds of proviſion in favour 
of his own youngeſt children, and a bond for a ſum, payable at the firſt 
term after his deceaſe, to his ſon James, and his wife, in liferent, and 
their children in fee, and another ſum to James, in liferent and the 
children in fee, with this proviſo, that the liferent to James ſhould 
be held to be alimentary, and ſhould not be ſubject to his debts, or 
capable of being alienated by him.“ He likewiſe, by a new deed, 
enabled the truſtees, formerly named, to apply the price of the lands, 
after paying the debt, to the payment of theſe proviſions. And as to 
the reſidue, if any, the truſtees were thereby impowered to convey it 
to his ſon ſimply, or under fuch reſervations as they, at the time, 
ſhould think proper, 

James Dunlop, elder, died ſoon after; and the truſtees of his ſon's 
creditors having, upon a charge againſt him to enter heir, adjudged the 
eſtates provided to him in the contract of marriage, brought a reduc- 
tion of the whole deeds above mentioned, granted by the father, in 
which his truſtees, and all patties concerned were called. 

Pleaded for the purſuers : It is an eſtabliſhed point, that, by providing 
the eſtate to the heir- male of a marriage in the contract, a right of ſuc- 
ceſſion is veſted in the heir, which cannot be defeated or - reſtricted 
afterwards, by any gratuitous deed of the father. Garnkirk, there- 
fore, had not power to defeat his ſon's — to the full benefit of the 
ſucceſſion, 
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ſucceſſion, by confining him to a liferent, and giving the fee to his 
children. The heir was entitled to ſet aſide ſuch deeds. 

The inſolvency of the heir no more deprives him of this jus credit: 
under the marriage- contract, than it annuls his right as creditor under 
any bond or obligation. On the contrary, the circumſtance that the 
creditors of the heir have an intereſt, is an additional reaſon that the 
ſucceſſion ſhould not be diſappointed, or the benefit of it diminiſhed, 
Money is often lent on the faith of ſuch ſucceſſions. When they open 
to the heir, the creditors, by attaching them, have the ſame right 
which the heir had to render them effectual. 

It was admitted by the purſuer, that the proviſions of Dunlop, el- 
der, to his younger children, could only be challenged in ſo far as ex- 
orbitant, as they are only in ſo far gratuitous. 

Anſwered for the defenders » The heir of a marriage has not an ab- 
ſolute right to the ſucceſſion. It may be diſappointed by all onerous 
deeds of the father, and leſſened by proviſions to his children. The 
father, who remains fiar, may likewiſe, on reaſonable conſiderations, 
lay the heir of the marriage under reſtrictions, in order to ſave the 
eſtate from being carried off by creditors, where the heir is a ſpend- 
thrift, or bankrupt; Thomſon and his creditors, contra Thomſon, 
1762. Vide note on Erſk. p. 562. On this principle, the deed exe- 
cuted by Garnkirk, limiting his ſon's right in the reverſion of the eſtate 
to an aliment, proceeded. It is not an act in defraud of the proviſion 
in the contract, but to prevent that proviſion from being fruſtrated, as 
far as circumftances will admit. 

There is no injuſtice done to the creditors. In lending their money, 
they could have no dependence on fo precarious a right of ſucceſſion. 

The court were of opinion, That the object of the deeds under chal- 
lenge being gratuitouſly to defeat the right of property, to which the 
heir is entitled upon his ſucceſſion, they are not effectual againſt the 
heir, nor his creditors, who are entitled to have the whole benefit of 
the ſucceſſion applied to their payment. The court found, * That 
James Dunlop, elder, could not diſappoint the ſucceſſion of the eſtate 
of Garnkirk, as ſettled upon the heir-male of the marriage between 
© him and Henrietta Maxwell, by their marriage-contra& ; and in ſo 
« far ſuſtains the reaſons of reduction: And remitted to the Lord 
Ordinary to proceed accordingly.” 


AR. Wight, Blair, Craig. Alt, [lay Campbell, Morthland. 
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No. XXXVII. July 28. 1778. 


AS T E RT ATL OR $ of Edinburgh, 
Againſt 
The FOURNEYMEN-TAYLORS. 
Power of the Fuſtices of peace to fix the wages of craftſmen. 


HE juſtices of peace of Mid-Lothian, upon an application from 
the maſter-taylors of Edinburgh, enacted regulations, by which 
the houſes of call for journeymen out of employment were put under 
certain reſtrictions; and every ſuch journeyman was obliged to work 
with any maſter who ſhould offer to employ him, at one ſhilling a day 
of wages. Maſter-taylors were likewiſe prohibited from giving more 
wages under a penalty. | 
The journeymen being diſcontented with theſe regulations, brought 
them under review by a ſuſpenſion, as impolitic in themſelves, and as 
ultra vires of the juſtices. | 
Pleaded for the maſter-taylors : The juſtices of peace are ordained 
by the act 1617, c. 18. to ſet a price on craftſmens' work.” And, 
by act 1661, c. 38. © to appoint prices for all handicrafts,” &c. Under 
theſe expreſſions in the two ſtatutes, the juſtices have power to regu- 
late wages of journeymen in every trade. By price, wages are un- 
derſtood, and the handicraft is the perſon who works at the trade. 
Though the words of the ſtatutes were to be explained as ordain- 
ing them to fix the price of made work, the power of rating the 
wages of workmen muſt be conſidered as implied and included under 
ik. | 
The Scots juſtices of the peace have the powers of the Engliſh, in 
matters of police, conferred on them, (ſtat. 6to An.) who are entitled 
to regulate the wages of journeymen, act 5. Eliz. c. 4. 15. and iſt 
Ja. c. 6. The practice, accordingly, is, that magiſtrates, as juſtices 
of peace within their boroughs, are in uſe to regulate the wages of 
Journeymen. | 
| 2d, The regulations are proper. It is neceſſary to fix the maxi- 
mum of wages, in order to prevent impoſition, and the effects of com- 
bination among journeymen to raiſe their wages. At the ſame time, 
the more expert tradeſmen will not ſuffer, as they can always by piece- 
work earn wages according to their merit. The other regulations 
were neceſſary for the execution of thoſe relative to the wages. 
The chargers likewiſe ſuggeſted, that the court. were not competent 
to 
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to review theſe regulations, as being made by the juſtices in conſe- 
quence of powers delegated to them by ſtatute. "= 

Anſwered for the ſuſpenders : Imo, The impoſing of regulations is 
a matter of extraordinary juriſdiction, which can be aſſumed by no 
magiſtrate, unleſs conferred by explicit and clear enactment of ſtatute. 
The acts 1617 and 1661 do not confer on the juſtices any authority 
to fix the wages of mechanics, which could not, with any propriety, 
have been ſubjected to a general rule, as the value of their labour muſt 
differ ſo widely, according to the ſkill of the mechanic in his art. 
Except in ſo far as reſpects country-labour, theſe ſtatutes are ſolely re- 
lative to the price of made work. This is the obvious meaning of the 
words, and was the obje& of police at the time. From the 1462, 
down to the period of theſe acts, a number of ſtatutes are found for 
regulating the price of made work ; Ab. of ſtat. v. Police ; but none 
for regulating the wages of journeymen. 

The ſtatute 6th Ann, c. 5. gives the juſtices of peace in Scotland 
the powers of the Engliſh only in as far as relative to the preſerving 
the peace. But, at any rate, the Engliſh juſtices have not the powers 
here contended for; Blackſtone, B. 1. c. 24. F 2. and Burn, voce Ser- 
vants. It was denied that country juſtices ever, in practice, aſſumed 
the power of making regulations of this kind for artiſans. 

2do, Although the juſtices had been veſted with ſufficient powers, 
the regulations themſelves being impolitic, ought not to be ſupported. 
Reſtrictions on the price of labour are contrary to the principles of 
ſound policy, and defeat the purpoſe for which they are intended.— 
Exceptions were likewiſe taken to particular articles concerning the 
houſes of call. - 

The court were of opinion, That they were competent to review 
the proceedings of the juſtices of peace in this caſe, and that the ju- 
ſtices have ſufficient authority to make regulations fixing the wages of 
mechanics. | 

The Lords repelled the reaſons of ſuſpenſion, and found the letters 

* orderly proceeded, without prejudice always to the journeymen- 
© taylors to apply to the juſtices of the peace, when they can 
* ſhow cauſe why any proper reCtification or alteration in their 


« preſent regulations ought to be made.” 


Act. G. Ferguſon. Alt. Erſkine, 
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No. XXXVIII. du 28. 1778. 


ANNE TURNBULLI, 
Againſt 
CEORGE TURNBUL L, and others. 


Import of a legacy to the parent in liferent, and children in fee. 


EORGE TURNBULL executed a ſettlement of his whole 
effects on his nephew George Turnbull, by which the nephew 
was burdened with a proviſion of 2000 merks to Janet Turnbull 
© his niece, in liferent, and to her children in fee. | 
anet had ſeveral children, all of whom outlived the teſtator, but 
pre-deceaſed herſelf, After her death, this legacy was claimed by 
different parties. It was inſiſted, Imo, for the heir, That the legacy 
had fallen by the death of Janet and her children. 240, for David- 
ſon, Janet's ſecond huſband, That it belonged to him, jure mariti. 3tio, 
for Anne Turnbull, That ſhe had the right to ſucceed to this legacy, as 
neareſt of kin to Janet, her fiſter-german. 4, for the children of 
Davidſon by a former marriage, That it belonged to them as neareſt 
in kin to Janet's children, their brothers and fiſters by half blood. 

In this competition, the Lord Ordinary pronounced the following 
interlocutor : In reſpe& the perſons in whoſe favour the legacy in que- 
© ſtion was conceived, outlived the teſtator, and the term of payment 
© thereof, finds, That the ſame has not fallen, but is now exigible 
from the teſtator's repreſentatives : Prefers the children of Davidſon, 
as repreſentatives of his children by Janet Turnbull, to the ſaid le- 
© gacy, and annualrent due thereon.” 

Pleaded for Anne Turnbull, in a reclaiming petition : The proviſion 
to the children of Janet was a proviſion /beris naſcituris, as well as to 
her children then exiſting. But, as the fee of the ſubje& could not 
remain in pendente, Janet was, in the conſtruction of law, fiar ; and 
the eventual fee provided to the children imported nothing more than 
a ſpes ſucceſſionts, or ſubſtitution, to take effect after their mother's 
death ; Children of Frog contra his creditors, 25th November 1735 ; 
Sillie contra Riddell, 1741; Kilkerran, voce Fiar. If the fee was in 
Janet, the petitioner, as her neareſt of kin, muſt be entitled to take 
up the ſucceſſion. | | : 

The Court refuſed the petition, without anſwers, 


Act. Blair . Alt. (EA W, allace. 
No. 
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No. XXXIX. | July 30. 1778. 


WILLIAM LOW, 
Againſt 
Captain LEWIS DRUMMOND. 


Import of \ 73. of the mutiny act. 


N the 26th January 1778, Macgregor, recruiting ſerjeant for 
Captain Drummond, enliſted Low and two others, by giving 
them ſome ſhillings in the King's name.—On the 28th Macgregor 
went with a party to bring them to atteſt, but deſiſted, on a ſuſpicion 
that they would be reſcued ; and, on the 29th he applied to the juſti- 
ces of peace, by petition, praying for warrant to bring them to be 
examined.—Anſwers to this petition were given in upon the 3oth for 
Low and the other two, in which they declared their refuſal to atteſt, 
and conſigned L. 3 as ſmart-money. They likewiſe alledged, that 
they had been unfairly enliſted, upon which a proof was allowed and 
taken.—The juſtices, upon adviſing the whole, found it proven, * that 
the reſpondents were legally enliſted as ſoldiers, and that they cannot 
get off now upon payment of the ſmart- money.“ This judgment 
was brought under review of the court by ſuſpenſion, at the inftance 
of the reſpondents. 

The merits of the queſtion betwixt the parties turned upon the in- 
terpretation of the 73d ſect. of the mutiny- act, by which it is enacted, 
That when, and ſo often as any perſon, or perſons, ' ſhall be enliſted 
© as a ſoldier, or ſoldiers, in his Majeſty's land-ſervice, he and they 
ſhall, within four days, but not ſooner than 24 hours, after ſuch en- 
liſting, reſpectively, be carried before the next juſtice of the peace 
of any county, &c. and before ſuch juſtice, or chief magiſtrate, he, 
or they, ſhall be at liberty to declare his, or their, diſſent to ſuch en- 
liſting ; and, upon ſuch declaration, and returning the enliſting 
money, and, alſo, each perſon ſo difſenting paying 20 ſhillings for 
the charges expended, or laid out upon him, ſuch perſon or perſons, 
ſo enliſted, ſhall be forthwith diſcharged and ſet at liberty, in pre- 
ſence of ſuch juſtice, or chief magiſtrate : But if ſuch perſon, or per- 
ſons, ſhall refuſe, or negle&, within the ſpace of 24 hours, to return 
and pay ſuch money, as aforeſaid, he or they ſhall be deemed, and 
taken to be enliſted, as if he, or they, had given his, or their aſſent 
thereto, before the ſaid juſtice, or chief magiſtrate.” 

Under this clauſe of the act, the ſuſpenders inſiſted that they were 
free; having entered their diſſent, and conſigned their ſmart-money, 
within the time required by the ſtatute. | 

Pleaded 
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Pleaded for the charger: Imo, The ſtatute indulges the enliſted per- 


ſon with 24 hours from his enliſtment, to deliberate whether he chooſes 
to reſile or not, but with no longer time. He does not get free by 
conſigning the ſmart- money, and returning the enliſting- money, unleſs 
theſe requiſites are performed within that time; for both the periods 
of 24 hours, mentioned in this clauſe, muſt be underſtood as com- 
mencing from the act of enliſtment. This is ſpecially provided as to 
the firſt; and, though it is not again repeated in the part of the clauſe 
relative to the other, within which the conſigning, &c. muſt be per- 
formed, yet no other period of commencement being mentioned, that 
in the beginning of the clauſe muſt be underſtood as applying to it, 
as well as the former. The confignation, therefore, made by the ſuſ- 
penders, came too late. | 

240, Suppoling the conſignation had been made in proper time, the 
ſuſpenders did not return the enliſting-money, as this clauſe requires; 
and, therefore, they could not reſile. | 

Anſwered for the ſuſpenders : Though the act does not expreſsly ſay 
from what time the laſt mentioned 24 hours commences, the form of 
the ſentence points it out. This period of 24 hours muſt be under- 
ſtood as relative to what was mentioned in the immediately preceding 
part of the ſentence, and computed from the time of appearance be- 
fore a magiſtrate, to give an aſſent, or diſſent, to the enliſting. The 
returning the gratuity, and conſigning the ſmart-money, are evidently 
the conſequences of diſſenting. 

A contrary interpretation would involve the act in a contradiction. 
In every caſe where the enliſted perſon is brought before a magiſtrate, 
he is, by the ſtatute, entitled to his option, either of aſſenting to the 
enliſtment, or reſiling from it. But he cannot be carried before a ma- 
giſtrate until the lapſe of 24 hours from the enliſtment ; conſequently, 
the 24 hours allowed for returning the enliſting- money, and conſign- 
ing the ſmart-money, cannot be underſtood to run from the act of 
enliſtment ; for that would annihilate the option which the ſtatute ex- 
preſsly gives the enliſted perſon to diſſent, when brought before the 
magiſtrate. | | | 

3tio, The act was ſufficiently complied with by conſigning the 
ſmart-money, there being no enliſting- money. The ſhilling given to 
each in the King's name is merely a ſymbol of the enliſtment, not the 
gratuity for enliſting. The returning of the latter was the object of 
the act. This ſymbol is like the earneſt given in hiring a ſervant, or 
making a bargain, which is never conſidered as part of the price or 
wages, and is called © dead earngſt; Erik. B. 3. t. 3.9 5. 

The ſuſpenders likewiſe inſiſted on two ſeparate grounds of ſuſpenſion : 
Imo, That, from the proof, it appeared that they had not originally 
given any conſent to be enliſted, 240, That there had been no proper 
requiſition on them to attend the magiſtrate to atteſt ; as the petition 
to the juſtices only requires their attendance to be examined. 

The judgment of the court was, * Find it proved, that the three ſuſ- 
penders were enliſted by M*Gregor, to ſerve in the charger's com- 
« pany of the Athol regiment, upon the night of the 26th of January 
* laſt, by the ſymbol of a ſhilling given them in the King's name, 

| but 
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but that no enliſting- money, or bounty, was paid, or agreed to be 
paid, to them: Find, that the only attempt to bring them before a 
© magiſtrate, in order to be atteſted, was by a petition preſented to the 
« juſtices of the peace upon the 29th day of January, praying war- 
rant for bringing them before the juſtices for examination, which 
vas ſerved upon the ſuſpenders that evening: And find it proved, 
© that, upon the day following, and within leſs than twenty-four hours 
© after fuch ſervice, they appeared, and judicially declared their diſſent 
to the enliſting, and conſigned, each of them, in the hands of the 
« clerk, twenty ſhillings for the charges laid out upon them; and find, 
© that, upon ſuch declaration and conſignment, they were entitled to 
© be diſcharged under the ſtatute : Find, that the ſhilling given by the 
« ſerjeant as the ſymbol of enliſting, was properly part of the charges 
© laid out upon them; and, therefore, find that they were not obliged 
to conſign ſuch ſhilling over and above the twenty ſhillings ; and, 
therefore, ſuſtain the reaſons of ſuſpenſion, and ſuſpend.' 


No. XL. | Auguſt 4. 1778. 
WILLIAM BOGLE, 
Againſt 
FOUN YULE. 


Precoguition taken previous to a civil action. Examination of the defender 


on a charge of fraud. 


OHN BOGLE, a ſhart time before his death, granted an heritable 
bond over the lands of Hamilton-farm to Yule, for L. 4850, on 

the narrative that he ſtood indebted to Yule in that ſum, by bills and 
other vouchers, delivered up when the bond was given. On the death 
of John, William Bogle, heir of proviſion to him in theſe lands, took 
an ex parte precognition before the magiſtrates of Glaſgow, relative 
to the manner in which this bond was granted; and, in this precog- 
nition, Yule himſelf was examined. The papers found in Bogle's re- 
poſitories were, likewiſe, upon the application of the heir, taken into 
the cuſtody of the magiſtrates. . | 
The heir afterwards brought a challenge of this heritable bond, as 
granted on death-bed, without any juſt or onerous cauſe ; and inſiſted, 
that the defender ſhould, in the i place, be perſonally examined on 
the value alledged to have been given for this bond, and all circum- 
ſtances relative thereto. | 
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The defender did not object to the examination, but contended,— 
In, That the precognition previous to the civil action, tending. to 
prejudicate the witneſſes, was illegal; and that, before being examined, 
he was entitled to ſee, not only his own declaration, but the whole 
precognition.— do, He is likewiſe entitled previouſly to ſee the vouch- 
ers of debt, given up when the bond was granted, and the other papers 
found in Mr Bogle's repoſitories. 

Anſwered for the purſuer : 1mo, The precognition - was taken from 
a ſuſpicion, at the time, that the deed was forged, in order to know 
whether there were grounds for a criminal proſecution. The defender 
is entitled to ſee the whole precognition before the proof goes out, but 
not before his examination ; for that would defeat the purpoſe of it, 
and enable the defender to frame a ſtory conſiſtent with the evidence. 
24, For the ſame reaſon, the defender is not entitled to ſee the vouch- 
ers, and other papers, found in Mr Bogle's repoſitories. 

The court highly condemned the conduct of the purſuer in taking 
the precognition; but did not think the defender entitled to ſee the 
evidence of the witneſſes in it, nor the writings found in Mr Bogle's 
repoſitories, previous to his examination. E 


The court remitted © to the Lord Ordinary to take the defender's 
declaration on the facts and circumſtances ſet forth in the con- 
© deſcendence ; but, before proceeding thereto, ordains the former 
declaration, emitted by the defender before the magiſtrates of 
© Glaſgow, to be ſhown to the defender, and thereafter to be again 
« ſealed up. | 


No. XLI. Auguft 5. 1778. 
ROBERT CARRICK, 
Againſt 
FOAN CARS E. 
Condictio indebiti. 


N 1768, Carrick became bound, as cautioner for Robert Robb to 
Carſe, and others, in a bond for L. 100, payable at Whitſunday, 
and containing a clauſe of relief in favour of Carrick. No demand 
was made for this money till November 1776, when Robb having 
become bankrupt, Carſe required payment from the cautioner, Carrick, 
ef the principal ſum, and half a year's intereſt then due, Carrick, 
S after 
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after looking at the bond, ſaid, © there was no help for it,” and paid 
the money. | | 

Next day he required of Carſe to repeat the money, on this ground, 
that he had paid it by miſtake, when not bound, ſeven years having 
elapſed from the date of the bond. Carſe refuſing to comply with 
the demand, Carrick brought an action for repetition againſt him 
and the other creditors. 'The purſuer admitted that he was in the 
knowledge of the law at the time he made the payment, but alledged, 
that he was ignorant of the fact that the ſeven years were elapſed. 

Pleaded in defence, The money paid was due at the time by the pur- 
ſuer to the defender, jure naturali.— The ſtatute 1695, c. 5. gives the 
cautioner an exception, after the lapſe of the ſeven years, on which, 
if ſued in a court of law, he may refuſe payment : But it does not 
take away the obligation in equity on the cautioner, to indemnify the 
creditor, who, on his faith, truſted his property with the principal 
debtor. It is an eſtabliſhed point, that, where a perſon lies under an 
obligation, jure naturali, to pay, if the money is paid, no action for 
repetition lies; I. 13. ef 16. De Cond. ; Voet. de Pact. & 2. et 4. Erſk. 
p. 466. F 54+ 3 Bankt. p. 216. y 27. | 

240, Even where there is no obligation in equity, repetition of mo- 
ney paid from alledged ignorance of law in every caſe, or of fact, 
when groſs and inexcuſable, cannot be required, if payment was made 
to the proper debtor, qui ſuum recepit ; Voet. J. 12. f. 6. 7.1.6. H De 
jure et far. ign. The purſuer admits that he knew the law. As he 
read over the bond, it muſt be preſumed he knew the fact, that 
ſeven years were elapſed from its date, At any rate, it is a fact of 
that kind, of which the law does not excuſe the ignorance. And 
therefore, the caſe is the ſame as if he had made payment, knowing 
that he could have got quit of the debt under the exception given by 
the act 1695, but not chooſing to uſe it.— Action of repetition, there- 
fore, does not lie. | | 

Anfeered for the purſuer : Imo, The principal debtor, who receives 
and has the benefit of the money, lies under a moral obligation, inde- 
pendent of his bond, to reſtore what he received. But the cautioner 
receives nothing, and hes under no other tie to the creditor, but the 
civil obligation which he comes under in the bond, the extent of which 
has been regulated by law.—The ſtatute 1695 does not merely give 
an exception againſt payment to the cautioner, after lapſe of the ſe- 
ven years, but declares him, eo 7p/o, free; ſo that the obligation is 
totally at an end, as much as if it had never exiſted. This is laid down, 
and the diſtinction betwixt this ſtatutory liberation, and that of pre- 
ſcription, is illuſtrated by Bankton, v. 2. p. 172. f 38. 181. 5 74; 
Erſk. p. 531. H 24.— lt is therefore the ſame thing as if it had been 
expreſsly ſtipulated in the bond, that the cautioner was to remain bound 
for ſeven years, and then to be free. 

2do, When there is no obligation in equity to pay, it makes no dif- 
ference whether the miſtake ariſes from ignorance of law or fact, of 
whatever ſpecies. Unleſs it appears that the money was given as a 
donation, it muſt be reſtored on the common principles of juſtice: 
For the receiver holds it fine cauſa, as he can derive no right from 

| mere 
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mere error; and the perſon who put the money into his hands conti- 
nues in the juſt right to it, notwithſtanding the miſtake. 

This is the received doctrine of our law ; Stirling, 26th July 17333 

DiR. v. Cond. Ind.; Bank. v. 1. p. 216. nad P- 407; and is agree- 
able to the principles of the civil law. That law diſtinguiſhes betwixt 
the caſe where the perſon who falls into an error is in lucro faciendo, 
and when he is only in damno vitando. In the former caſe, the civil 
law did not reſtore him againſt errors in law, or groſs errors in fact, 
ſuch as error fucti proprii. But, in the latter, every ſpecies of 2 
was excuſable; J. 27. de uſu et uſurp.; l. 15. 2. de contr. emp. ; 
3. 4+ 7. de Jur. et fuck. ignor. Vid. Viun. Sel. Queſt. l. I. c. 47. in 
this inſtance the purſuer is clearly in damno vitando, ſeeking back what 
he had parted with only by miſtake, and which, if not reſtored, he can 
never recover, as the debtor is bankrupt. The perſon who attempts to 
profit by this miſtake, aon ſuum recipit, though a like ſum is due him 
by another. It is only where there is no error, and the debt is paid 
by a negot.orum geſtor, for the debtor, that the creditor is ſaid, in the 
civil law, ſuum recipere, l. 2. 6. de cond. ind. But, when that does not 
appear, alienum recipit: for the debt due to him by one, can give him 
no title to the money of another. 

That no donation was meant in this caſe, is evident from the tranſ- 
aQtion, and the words uſed by the purſuer when the payment was 
made. 

Obſerved on the bench: It makes no difference, whether the pay- 
ment was made from error of law or of fact; it is ſufficient that it 
proceeded from miſtake; and, when payment is made ine cauſa, it: 
will be preſumed to have proceeded from error, and not donation, un- 
leſs the contrary can be proved. The payment is made fine caufa ; 
for after the lapſe of ſeven years, there was no obligation, natural or 
civil, on the cautioner. 

The Lord Ordinary * found the "7" liable, conjunctly and ſe- 
verally, to repeat and pay back the ſums libelled. 

The court adhered to the Lord Ordinary's interlocutor, on adviſing 
a reclaiming petition and anſwers; and again adhered, on adviſing a. 


ſecond petition and anſwers. 


AQ. lay Campbell, Alt. Rae, Rolland. 


No. 
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No. XLII. | Auguſt 5. 1778. 
Sir WALTER MONTCOMERY-CUNINGHAME, 
Againf 
FOUN MONT COMERY-BEAUMONT. 


Proviſion by a wife to her huſband out of lands ſettled under a probibi- 
ton to alter the ſucceſſion. 


AMES MONTGOMERY of Lainſhaw, executed a deed ſettling 
his eſtate, failing heirs of his own body, upon his ſiſter Elizabeth, 
then married to Captain Montgomery-Cuninghame, and a ſeries of 
heirs in ſucceſſion. 'The deed contained a prohibition on the heirs to 
alter the order of ſucceſſion, * or to do any other act or deed, directly 
or indirectly, whereby the ſame may be any ways altered.“ 

On the death of Mr Montgomery without iſſue, the ſucceſſion to his 
| eſtate was taken up by his ſiſter Mrs Cuninghame, under this deed. 
Her huſband died, and ſhe entered into a ſecond marriage with John 
Beaumont ; during the ſubſiſtence of which ſhe executed a bond for 
an annuity of L. 300 in his favour during his life, payable out of the 


eſtate of Lainſhaw. 


Upon her death, Sir Walter Montgomery-Cuninghame, her eldeſt 
ſon of the firſt marriage, ſucceeded to this eſtate. Finding it deeply 
burdened with debts, he brought a reduction of this bond of annuity, 
as falling within the prohibition to alter in the ſettlement of the eſtate. 
| Pleaded for the purſuer : The prohibition to alter in the ſettlement, 
is a good title for voiding every gratuitous deed in contravention of it; 
Stair, Inſt. B. 3. t. 3. 5 39-3; Er Re SETAE S% 

The bond of annuity under challenge is a deed of this kind; for, 
Ino, it is gratuitous, There is no kind of obligation on a wife to make 
a proviſion for her huſband ; J. 33. D. De Don. inter Vir. et Ux, But 
although this annuity to the huſband ſhould be conſidered in the ſame 
light as a poſt-nuptial ſettlement on the wife by a huſband, it muſt be 
held as purely gratuitous, in ſo far as it is immoderate, and unſuitable 
to the ſituation of the eſtate. In this caſe, the eſtate is ſo deeply invol- 
ved, that there would be no reverſion to the heir if the bond were 
ſuſtained, and even not enough to pay the annuity itſelf, 

2do, It is in contravention "of the prohibition to alter the ſucceſſion. 
The defender's right of annuity is a right by infeftment in the eſtate. 
If this bond is good, it is only after his death that the purſuer would 
{ſucceed to the enjoyment of the eſtate, —The heir, therefore, is ef- 

fectually 


ts )- 


fectually denuded of the uſe of his lands, which is an alteration of the 
ſucceſſion to every beneficial purpoſe. _ 

Anſwered for the defenders : Limitations in the ſettlement of eſtates 
operating to leſſen, or defeat a veſted intereſt of fee, are unfavourable. 
And on this principle it has been juſtly eftabliſhed, that all acts, not 
expreſsly, and in legal technical language prohibited, are within the 
powers of an heir of entail, as well as effectual againſt the eſtate.— 
Thus, it is a fixed point, that a mere prohibition to alter, ſuch as the 
preſent, does not tie up the heir from burdening the lands with debt, 
or even ſelling the whole eſtate. Not only would the purchaſers, 
in ſuch a caſe, be ſafe, but the price would be the unlimited property 
of the heir who ſold it: For the heir in poſſeſſion has the fame right 
to found on the want of preciſe and expreſs terms, as the creditor or 
purchaſer. 

Mrs Montgomery's powers over this eſtate, therefore, went much 
further than to the executing of this deed. She might have fold the 
whole of it, and made a preſent to her huſband of the price. She has 
only burdened it with a temporary right in his favour, which not being 
expreſsly prohibited, ſhe had full power to grant, notwithſtanding the 
prohibition to alter the ſucceſſion, 

240, This deed is not gratuitous, in the proper ſenſe of the word, 
proceeding on no antecedent obligation. Huſband and wife are under 
mutual obligations to aſſiſt and provide for each other. It has been 
repeatedly decided, that proviſions to huſbands in poſt nuptial con- 
tracts of marriage, are not reducible as donationes inter virum et uxo- 
rem; M*Gill, November 22. 1664 ; Stair; Chalmers, Jan. 25. 1710; 
Forbes; Stirling, July 31. 1716; Þruce's MS. 

Obſerved on the bench, If the merits of the cauſe depended upon the 
rationality of the deed, it would be proper to delay the deciſion till the 
real value of the eſtate was known; but that is unneceſſary, as the 
deed does not counteract the prohibition in the ſettlement, and will be 
good though it exhauſt the whole eſtate.—The court were of opinion 
that there was a natural obligation on the wife to provide the huſband 
when in her power; and the huſband, in ſuch proviſion, will not be 


conſidered as a ſtranger. 


The court *© repelled the reaſons of reduction;' and adhered on ad- 
viling a reclaiming petition and anſwers. 


Act. Ja. Boſwell, Roſs. Alt. {lay Campbell, Buchan- Hepburn, 


No. 


6 


No. XLIII. Auguſt 7. 1778. 


FON DAL RTM L E, and others, 
Againſt 
FAMES STO DAR T, and others. 


Powers of the convention as to making alterations on the ſett of a bo- 
rough, 


HERE are 14 incorporations in the town of Edinburgh, who 
have each a deacon choſen annually by the craftſmen. Out of 

theſe deacons, ſix are choſen by the old council into the new, and vote 
in all queſtions as a part of it. The other eight, who are called extra- 
ordinary deacons, have only a vote in electing the magiſtrates, and 


certain other matters. 
The incorporations, in electing their deacons, are each obliged to 


give in a leet of ſix perſons to the town-council, from which a leet of 


three is ſent back to them by the council, out of which the deacon 
muſt be choſen. 

This reſtraint on the freedom of their choice had, on former occa- 
ſions, been complained of as a grievance. In 1777, Mr Stodart, then 
a counſellor, moved in council, That the magiſtrates and town-coun- 
cil ſhould make an application to the convention of the royal bo- 
roughs, to alter, by their authority, this part of the ſett; and to de- 
clare, that each 1 incorporation of the city ſhall be at liberty to elect a 
© deacon yearly, in time coming, from any of their own freemen, in 
© a free election, without any controul by having their leets ſhortened 
by the town council.” 

This motion was oppoſed by the Lord Provoſt, and others of the 
ordinary council ; but the eight extraordinary deacons inſiſting for a 
vote, it was carried by a majority of five. 

In a ſuſpenſion of this proceeding, at the inſtance of the Lord Pro- 
voſt, and others, 

Pleaded for the ſuſpenders : Imo, The extraordinary deacons have no 
title to vote in council, except in certain caſes ſpecified i in the decreet- 


arbitral of King James VI. 1583, and again in that of Lord Ilay, in 


1739.—As the matter of Mr Stodart's motion falls not under any of 


theſe excepted caſes, the eight deacons had no vote, conſequently the 
majority of the council was againſt the motion. 

240, The convention of royal boroughs have no powers to make 
any innovation on the eſtabliſhed ſett of a borough. When once the 


conſtitution of any corporation is eſtabliſhed, the rights ariſing there- 
from 
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from to the merchants, crafts, and all concerned, are as inviolable as 
rights of private property; Incorp. of Glaſgow, 15th February 1775. 
— Nothing leſs than a parliamentary power can take away, or alter, the 
rights ſo veſted. Courts of juſtice muſt ſupport them. | 

The convention has no ſuch parliamentary powers. What were the 
powers of the great chamberlain, when that officer was at the head of 
the boroughs, are little known. But there is no evidence that ever 
they extended to the giving, or altering, the ſett of a borough. —The 
convention was eſtabliſhed by parliament ; and all its powers are derived 
from the acts 1487, c. 11. 1478, c. 64. and 1581, c. 19.— The autho- 
rity given to it by theſe ſtatutes, is merely that of making regulations 
relative to commerce, and attending to what concerns the general be- 
nefit of the boroughs. | 

As to the powers which the convention, in practice, exerciſes, it is 
true, that old ſetts have been altered by the convention, in caſes where 
there was either a ſubmiſſion, or a ſurrender, by all parties having in- 
tereſt, How far they have authority to pronounce ſuch decreets-arbi- 
tral in theſe caſes, it is unneceſſary to conſider: For, if any party ha- 


ving intereſt objects, the convention does not aſſume, nor pretend to 


the power, of making any alteration on- the ſett. They decline them- 
ſelves in ſuch caſes, as appears from their records; Magiſtrates of Aber- 
deen, 15th june 1590; Perth, Auguſt 1652. | 

Anſwered for the chargers to the jir/t reaſon of ſuſpenſion : The 
extraordinary deacons are proper parties to every meaſure concerning 
an alteration in the ſett of the borough. They were parties to the 
ſubmiſſions to King James VI. and to Lord Ilay, in both of which ſi- 
milar queſtions were agitated. | 

To the ſecond reaſon of ſuſpenſion : It is premature. Any objection to 
the powers of the convention, ought firſt to be made in the convention 
itſelf, when the queſtion is brought before them. 

It is likewiſe groundleſs. The great chamberlain antiently poſſeſſed 
a ſupreme juriſdiction, and extenſive powers, in ſuperintending the po- 
lice of the boroughs.—In his court of four boroughs, he reviewed the 
ſentences of inferior borough juriſdictions. No appeal lay to parlia- 
ment from their judgment; M. T. C. B. c. 17. There is no certain 
evidence where the ſetts of the boroughs originated. In none of the 
ancient charters of theſe boroughs, extant, are there any traces of a ſett. 
It is highly probable, however, that they proceeded from the chamber- 
lain- court; though inſtances cannot be given, as the records of the 
court are loſt. | 
| The convention came, in place of the chamberlain, as to the ſu- 

perintendence of the boroughs. By the act 1487, c. 3. the con- 

vention is ordained to meet, with full commiſſion to commune 
and treat upon the welfare of merchandize, the gude rule and ſta- 
* tutes for the common proſite of burghs.” Theſe words are ſufficient 
to imply a power of giving new ſetts to boroughs, and altering old 
| ſetts; and are explained to have had that meaning by uſage. The con- 
vention, ever ſince, have exerciſed theſe powers, as appears from the 
records, particularly in the cafes of Dumfermline, in 1618; Elgin, 
1705; Inverneſs, 1676; Wick, 1708; Inverkeithing, 1741 ; Glaſ- 
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gow, 1748 ; Kinghorn, 1769. The powers of the convention to alter 
ſetts were expreſsly recogniſed by the Court of Seſſion in the caſe of 
Inverneſs, 11th February 1723, Edgar. | | 

Replied for the ſuſpenders : In the inſtances adduced, where the con- 
vention altered the ſett, there was either a ſubmiſſion by all parties 
concerned, or a general conſent. The judgment of the court, in the 
caſe of Inverneſs, does not apply. All that the court found was, that 
the convention could make alterations in a ſett formerly given by the 
convention itſelf, which was the caſe of the ſett of Invernels, | 

The court were of opinion, That the convention had no powers to 
alter the ſett of the borough ; and that this was a competent ground of 


ſuſpenſion. 


The Court ſuſtained the reaſons of ſuſpenſion ;* and adhered on 
adviſing a reclaiming petition and anſwers, ' 


AR. Croſbie, Rae. | Alt. Advocate, lay Campbell, M. Laurin. 
No. XLIV. Auguſt 9. 1778. 


FOOTE and MARSHAL L, 
Againſt 
MAFOR STEWART. 


Furiſdition of the commiſſioners of ſupply under the comprehending 455 | 
5 18th Geo. III. | 


OOTE and Marſhall were brought before the commiſhoners of 
ſupply for the co: nty of Kinroſs upon the comprehending act, 
18th Geo. III. and were ordained to be delivered up to Major Stewart. 
At the ſame time, they were incarcerated by warrant of the commiſſion- 
ers. Foote and Marſhall offered a bill of ſuſpenſion and liberation, 
which, with anſwers and replies, were taken to report by the Lord 
Ordinary. | 
* Pleaded for the complainers : The words of the act of parliament are, 
* That all able-bodied, idle, and diſorderly perſons, who cannot, upon 
* examination, prove themſelves to exerciſe, and induſtriouſly follow, 
* ſome lawful trade or employment, ſhall be levied,” &c. The com- 
Plainers, when brought before the commiſſioners, offered inſtant evi- 
dence that they did not fall within the deſcription of the a&, both by 
certificates of their good behaviour, and by the immediate teſti- 
mony of witneſſes, to prove that they were hired ſervants, and, 
therefore, following a lawful employment. The commiſſioners, - 
"nn contrary 
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contrary to the terms of the ſtatute, refuſed to receive tlie evidence of 
the certificates, or the witneſſes. 

Other parts of the proceedings of the commiſſioners were likewiſe 
complained of as illegal. 

The charger, waving entirely any vindication of the proceedings of 
the commiſſioners, objected to the competency of the court, and con- 
tended, that they had no juriſdiction to review the ſentence of the 
commbRcncty acting under the ſtatute. The powers conferred on the 
commiſſioners are created by the ſtatute, out of the courſe of common 
law, on account of the neceſſities of the ſtate, mentioned in the pre- 
amble of the act. They are ordained to examine the perſons brought 
before them, and, if found within the deſcription of the act, to de- 
liver them to the military officers on their receipt. It is declared, 
© 'That, from and after ſuch delivery, and reading the ſaid articles of 
var, every perſon ſo raiſed ſhall be deemed a liſted ſoldier to all in- 
«© tents, &c.; and the perſon ſo liſted ſhall not be liable to be taken out 
of his Majeſty's ſervice by any proceſs, other than for ſome criminal 
* matter.”—No civil court, therefore, can give any relief to ſuch per- 
{ons as are adjudged by the commiſſioners. -A mode of reviewing 
their ſentence, by a ſecond meeting of the ſame commiſſioners, is 
provided in the act itſelf. If the ſecond meeting are of opinion that 
the perſon adjudged does not fall within the deſcription of the aQ, 

they are required to certify the ſame to the ſecretary at war, who, on 
receipt of ſuch certificate, ſhall cauſe the man forwith to be dif- 
charged.“ This part of the act likewiſe ſhows, that it was not the 
iptention of the legiſlature to allow any review of the ſentences of 
the commiſſioners in courts of law ; Robertſon contra the juſtices of 
Stirlingſhire, July 25. 1744.—A contrary interpretation would defeat 
the purpoſes of the act. 

Replied for the complainers : The rule of law is, that, where a new 
civil juriſdiction 1s created by ſtatute, with a power to the new erected 
court to judge in ſpecial matters, its judgments are ſubject to the re- 
view of the ſupreme civil court, unleſs by. the ſtatute it is declared 
otherwiſe in expreſs terms. New Col. v. I. p. 108.; Erſk. p. 23. and 
24. A review of the proceedings in queſtion cannot be denied with- 
out counteracting this important maxim of law; for this ſtatute has 
no where ſaid that the judgments of the commiſſioners ſhall not be 
ſubject to the review of the ſupreme court. 

It is not even to beimplied or ſuppoſed from the paſſages founded 
on. The power of reviewing their own ſentence, given by the 
ſtatute to the commiſſioners, affords no argument againſt the juriſdic- 
tion of the court to review the ſentences of both, or either of the 
meetings. In moſt caſes, an appeal is admitted from the ſentences of 
Juſtices of peace to the quarter-ſeſſions. But the ſupreme court is en- 
titled to review the proceedings of all their meetings, unleſs excluded 
by ſtatute. 

The Court were of opinion, that, from the terms of the ſtatute, it 
was the meaning of the legiſlature, that the ſentence of the commiſ- 
ſioners ſhould not be reviewable by any court of law. 

The court refuſed the bill 
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No. XLV. November 18. 1778. 


ALEXANDER OR ME, 
Againſt 
ANDREW BARCL AY, and others. 


Writer's Hypothec. 


& LEXANDER ORME writer to the ſignet, was employed by the 
tutors of Robert Wright to make up the titles of their pupil to 
his father, Wright of Freuchie, as heir, cum beneficio, and to bring an 
action of ranking and ſale of the eſtate, at the inſtance of the heir. 
For theſe purpoſes, the title-deeds of the eſtate were put into his hands. 
The proceſs of ſale was carried on, and the expence of it deburſed by 
Mr Orme, until the ranking was finiſhed ; after which it was allowed 
to lie over. Upon the majority of the heir, a new proceſs of ranking 
and ſale was brought at the inſtance of his father's creditors, in which 
Orme appeared, and 

Pleaded : That he was entitled to be ranked for the expence of the 
former proceſs as a preferable creditor, from his right of hypothec on 
the title-deeds of the eſtate ſtill remaining in his hands, 

Anſwered for the creditors : The claimant is not a creditor to the 
deceaſed Wright of Freuchie in this accompt. He is only creditor to 
the heir and his tutors and curators, who were his employers. But 
the heir of a bankrupt has no more right to withdraw the title-deeds 
of the bankrupt, than any part of his eſtate from the creditors, and 
cannot hypothecate them for payment of what is advanced and fur- 
niſhed to himſelf. | | 

The court repelled the claim founded on the right of hypothec, 

* reſerving action to the purſuer againſt the minor and his tutors 


and curators. 


Lord Ordinary, Alva. For Orme, Ferguſon, Alt. Scott, Clerk, Gibſon. 
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No. XLVI. November 28. 1778. 


Colonel ARCHIBALD CAMPBELL, and his rat. 
Againſt 
ROBERT SCOTLAND. 
Intrinſic quality. 


IN 1775, Colonel Archibald Campbell appeared as candidate to re- 
I preſent, in the enſuing parliament, the diſtrict of boroughs, of 
hich Dunfermling is one, and employed Robert Scotland, a ſhop- 
keeper in that borough, as his agent for managing his political intereſt 
there. A large gratuity was agreed to be given to Scotland for his 
trouble; and, in conſequence of his undertaking this buſineſs, money 
was, from time to time, put into his hands by different perſons for 
behoof of Colonel Campbell, to the amount of about L. 3000. No 
receipt or voucher was given by him for any part of this money, 

It was afterwards ſuſpected by Colonel Campbell and his friends, 
that Scotland had betrayed his intereſt in the borough, and favoured 
the other party. Colonel Campbell himſelf having gone abroad, and 
named truſtees for managing all his affairs in this country, Scotland 
was required by them to ſhew his accompts for the money he had re- 
ceived ; and, upon his declining to comply, the truſtees brought an 
action of compt and reckoning againſt him, in their own name, and 
that of their conſtituent, and inſiſted that he thould, in the firſt place, 
be ordained to produce his accompts. Scotland acknowledged his ha- 
ving received the money ; but 

Pleaded in defence againft this action: As the defender's acknow- 
| ledgment is the only evidence of his having received the money, it 
muſt be taken ſubject to the intrinſic qualities under which he makes 
it, viz. That he got the money for the purpoſe of employing it in bribe- 
ry; and actually employed it to that purpoſe. The truſt committed 
to the defender was therefore of an illicit nature, and all action on it 
is denied by law. The circumſtance, that the defender, by under- 
taking the truſt, was equally criminal as the purſuer, does not preclude 
him from pleading this exception to the action. It is an eſtabliſhed 
point in the caſe of ſmuggling contracts, and others of a like kind, 
where both parties are equally criminal, that the defender is not barred 
on this account from pleading the exception. Were it otherwiſe, the 
object of the law in denying action on illicit contracts would be en- 
Uirely defeated, 

Anſiwered 


ta] 


Anſwered for the purſuers : That Colonel Campbell had not entered 
into any illicit compact with the defender: That the money was put 
into his hands for the purpoſe of giving entertainments to the people 
but that he had received no inſtructions from the defender to employ it 
in bribery. The purſuer is charged with a crime, and he muſt be pre- 
ſumed innocent till his guilt is ſhown. The defender's averment fixes 
only his own turpitude ; but he muſt eſtabliſh by proof the unlawful 
concert he alledges, otherwiſe his defence, which reſts on the hypo- 
theſis, that an unlawful agreement had taken place, falls to the ground. 

Obſerved on the bench : If the purſuer could produce any voucher of 
this money being in the hands of Scotland, the averment of a ſurpe 
Hbactum would not be ſufficient to ſcreen the defender from accounting; 
but, as the receipt of the money reſts on the acknowledgment of the 
defender, the cauſa dandi is an intrinſic quality, and cannot be ſepa- 
rated from the other parts of it. The judgment was, 


* Suſtain the defences, and aſſoilzie. | 


Lord Ordinary, Braxfeld, AR. lay Canplell. Alt. Rae, M*Leod. Clerk, Tait. 
No. XLVII. | December 2. 1778. 
HE UE 8 ET 
Againſt 
ANDREW WILLIAMSON. 
Paſturage in the church-yard. 


AY and Low, two heritors in the pariſh of Arngaſk, brought an 
action before the ſheriff of Fife, againſt Andrew Williamſon, 
miniſter of the pariſh, concluding, inter alia, That he ſhould be decern- 
ed to deſiſt from paſturing his cattle in the church-yard in all time 
coming. The ſheriff found, © That he was only entitled to cut the 
« graſs in the church-yard, but not to paſture his beſtial thereon ;* and 
diſcharged him from doing ſo thereafter. The defender, in a bill of 
advocation, alledged, that it was the general practice over Scotland for 
miniſters to feed their cattle in the church-yard. 

Anſwered for the heritors : The law does not allow pariſh-church- 
yards to be put to any uſe but that of the interment of the dead. 
In every other reſpect they are extra commercium ; and the miniſter has 
no more a right to feed his cattle in them than he has to plow them 
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up, and raiſe a crop out of them. The Lord Ordinary refuſed the bill 
ſo far as it reſpected this article. 

The court, upon adviſing a reclaiming petition and anſwers, adhered 
to the Lord Ordinary's interlocutor. | 


Lord Ordinary, Braxfield., Act. D. Graems. Alt. Nolertſon. Clerk, Orme. 


No. XLVIII. December 18. 1778. 


FOHN MON R O E, 
Againſt 
FOHN FACKS O N and uthers. 


Juriſcliction of the High Admiral-court in Queſtions of Prize. 


Y the ſtatute 16th Geo. III. commonly called the Reftraining 
Ack, it was enacted, that all veſſels belonging to the inhabitants 
of certain colonies in America, (and, among others, South Carolina), 
trading to or from theſe colonies, with their cargoes, ſhould become 
forfeited to his Majeſty. Subſequent to the act, letters-patent were 
iſſued, under the great ſeal, directed to the board of admiralty, autho- 
riſing and enjoining them to require our high court of admitalty in 
England, and the lieutenant and judge of the ſaid court, and his ſur- 
© rogate or ſurrogates, as alſo the ſeveral courts of admiralty within our 
* dominions ; and they are hereby authoriſed and requited to take cog- 
* nizance of, and judicially to proceed upon all, and all manner of ſei- 
© zures, re-captures, prizes, and repriſals, of all ſhips and goods already 
ſeized and taken, or which ſhall hereafter be ſeized and taken, and to 
© hear and determine the ſame, according to the courſe of admiralty, 
and to adjudge and condemn all ſuch ſhips.” The Lords of Admi- 
ralty afterwards iſſued a commiſſion to the judge of the high court of 
admiralty in England, in the terms of the letters-patent. 
In April 1777, the ſhip George, bound from South Carolina to 
Bourdeaux, was brought into the Frith of Clyde, having been ſeized 
by the crew in the courſe of her intended paſſage to France. In May 
following, his Majeſty's procurator-general, in his office of admiralty, 
took the uſual ſteps for bringing the ſhip and cargo to trial in the 
high court of admiralty in England ; and, after various proceedings, 
the judge decreed the ſhip to be reſtored to a merchant-company by 
whom ſhe was claimed ; and condemned the cargo as prize and droits 
to his Majeſty. A commiſhon was, of conſequence, iſſued from the 
Engliſh court, to apprize and fell the cargo; but, before the complete 


execution of this commiſſion, the judge of the high court of admiralty 
in 


La 


( 83 ) 


in Scotland, upon application from the procurator-fiſcal, granted war- 
rant to arreſt the ſaid ſhip and cargo; and prohibited all perſons from diſ- 
ſing of them, until further orders of court. Soon after, an action 
was brought into that court, by the procurator-fiſcal, againſt the maſter 
of the ſhip, on the reſtraining act, for declaring the ſhip and cargo 
forfeited to his Majeſty. Appearance was made in this action for the 
procurator-general of the Engliſh admiralty court, and the receiver- 
eneral of the rights and perquiſites of admiralty there, who contend- 
ed, that the action could not proceed, as the final judgments of the 
high court of admiralty in England were pronounced, both as to ſhip 
and cargo, before any ſtep was taken in it. This plea, in bar of the 
action, neceſſarily brought on the queſtion, Whether the high admi- 
ralty court in England was competent to try the ſhip and cargo ? upon 
which the validity of the plea depended. The judge-admiral found, 
© That the procedure had in the high court of admiralty in England, 
and all the after procedure had in conſequence thereof, relative to the 
ſhip or brigantine, the May or George, and her cargo, libelled, 
is void and null, and can be of no avail nor effect in law, as to the 
ſaid ſhip and her cargo libelled : And therefore found, that the ſaid 
ohn Monro, Eſq; purſuer, may proceed in the preſent action, 
and that in the ſame way and manner, and to the ſame effect, as if 
no ſuch procedure had been had relative to the ſaid ſhip and her car- 
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The defenders preſented a bill of advocation ; and the Lord Ordina- 
having taken the cauſe to report on informations, 

Pleaded for the defenders: It is needleſs, in this queſtion, to go 
back into the conſtitution and hiſtory of the high admiralty courts in 
England or Scotland further than the union. Before that time, the 
court of admiralty in England could have no jurifdiction in Scotland, 
as the two kingdoms were independent of one another. 

The future juriſdiction of the admiralty court in Scotland was one 
of the ſubjects of diſcuſſion at the union; and the manner in which it 
| was ſettled is to be found in the 19th Article, and is in theſe words: 
That all admiral juriſdictions be under the Lord High Admiral, or 
the commiſſioners for the admiralty for the time being ; and that the 
court of admiralty now eſtabliſhed in Scotland be continued ; and 
that all reviews, reductions, or ſuſpenſions, of the ſentences, in ma- 
ritime caſes, competent to the juriſdiction of that court, remain in the 
ſame manner after the union as now, in Scotland, until the parlia- 
ment of Great Britain ſhall make ſuch regulations and alterations as 
ſhall be judged expedient for the whole united kingdom; ſo as there 
be always continued in Scotland a court of admiralty, ſuch as in 
England, for the determination of all maritime caufes, relating to 
private rights in Scotland, competent to the juriſdiction of the admi- 
ralty court ; ſubject nevertheleſs to ſuch regulations and alterations 
as ſhall be thought proper to be made by the parliament of Great 
© Britain.” 

The ſupremacy of the high-admiral in England, over all other ad- 
miralty juriſdictions, being thus ſpecially fettled by the Articles of U- 
nion, the high court of admiralty there has been conſidered as a Bri- 
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tiſh court of admiralty, competent to every queſtion of prize where 
Britiſh ſubjects are concerned, into whatever port the veſſel is brought. 
The admiral court in Scotland is kept ſeparate and diſtinct as to mat- 
ters of private right only. But the trial of prizes is founded on the 
public authority of the ſtate; and therefore is a matter of public law, 
in which the court of admiralty in Scotland can claim no juriſdiction 
privative of the high court of admiralty in England. 

That court, therefore, would be competent to the trial of a prize 
brought into a port in Scotland when taken in war with a foreign e- 
nemy. But, in this caſe, the ſhip and cargo were the property of the 
ſubjects of this country; and no judge-admiral had authority at com- 
mon law to condemn theſe effects, their juriſdiction reaching only to 
the trial of prizes taken from a foreign enemy after proclamation of 
war. The expreſs authority of ſtatute was neceſſary to confer the 
powers which could entitle any admiral court to condemn this ſhip 
and cargo; and therefore the queſtion is, In what judges the juriſ- 
diction is veſted by the reſtraining act, the letters- patent, and the com- 
miſſion from the Lords of Admiralty ? But, in that ſtatute, it ſeems to 
be underſtood, that the condemnation of prizes was to be either in the 
high court of admiralty in England, or in the courts of vice-admiral- 
ty. The forms of procedure eſtabliſhed in the act apply only to theſe 
courts. No mention is any where made, in the act, of the admiralty 
court of Scotland; and, accordingly, no commiſſion was iſſued to the 
judge of that court by the Lords of Admiralty ; ſo that it does not 

ſeem to have been intended that ſuch trials ſhould at all come before 
It. | | 

But the high court of admiralty in England is at leaſt entitled to a 
cumulative juriſdiction with the court in Scotland in the caſe of pri- 
zes brought into the ports of that country. The juriſdiction commit- 
ted to the judge of the former court to try all prizes falling under the 
act, was meant to be univerſal over all Great Britain. The ſtatute 
contains no exception nor limitation in point of place; and his com- 
miſſion from the board of admiralty is in like manner unlimited in 
this reſpect. | 

Anſwered for the purſuers : The high admiral of Scotland had an- 
tiently extenſive powers, both miniſterial and judicial. The miniſte- 
rial powers were exerciſed by himſelf; the judicial by his deputy, 
called the Judge of the High Court of Admiralty, who was veſted 
with an important civil and criminal juriſdiction over all Scotland. 

The juriſdiction of this court was not encroached on at the union. 
In no part of the articles is any thing to be found limiting the territo- 
rial juriſdictions of the courts formerly eſtabliſhed in the reſpective 
kingdoms. Theſe juriſdictions, therefore, in both countries, would 
have remained entire, though there had been no proviſion to that 
purpole ; and, accordingly, in England, it was not thought neceſſary 
that any thing ſhould be expreſſed with reſpect to their courts. But, 
from certain apprehenſions entertained at the time, it was thought 
proper to provide ſome degree of ſecurity for the continuance of the 
juriſdiction of the courts of juſtice in Scotland. On this account, the 
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proviſions were made contained in the 19th article of union, by which 
the courts of ſeſſion, juſticiary, and admiralty, are continued in Scot- 
land, with the ſame powers and juriſdictions which they had reſpec- 
tively before the union. And it is alſo declared, that no * cauſes in 
© Scotland be cognoſcible by the court of chancery, Queen's bench, 
common pleas, or any other court in Weſtminſter-hall ; and that 
the ſaid courts, or any other of the like nature, after the union, 
« ſhall have no power to cognoſce, review, or alter the acts and ſen- 
© tences of the judicatures within Scotland, or ſtop the execution of 
the ſame.” | 
While the juriſdiction of the court of admiralty was thus ſecured 
to it, an alteration was ſo far made in the office of high admiral, that, 
as before the union there were two high admirals, there ſhould, for 
the future, be only one for both countries, who was to be at the head 
of that department of the ſtate called the Admiralty of Great Britain. 
This ſupremacy of the high admiral is expreſſed by theſe words in 
the 19th article, That all admiralty juriſdictions be under the Lord 
* High Admiral, c., commiſſioners for the admiralty for the time being.” 
It is the powers of the high admiral, in his miniſterial department, 
which are here meant and intended. This paſſage has no reference to 
the admiralty court of law, which is not ſubject to the controul of 
the high admiral, nor the commiſſioners coming in his place. The 
judge of it, from his nomination, is veſted with the whole juriſdic- 
tion belonging by law to that court, and acting in his judicial capaci- 
ty, is totally unconnected with the board of admiralty, and muſt di- 
ſtribute juſtice independent of any orders from that board. The ju- 
riſdiction, therefore, of the admiral court of law in Scotland for de- 
termining the rights of parties, in all maritime caſes remained with it, 
to the ſame extent after the union as before, and was ſecured by the 
articles of that treaty againſt any encroachment of other courts upon 
it, or any alteration but what ſhould be enacted by expreſs ſtatute. 
One part of the antient excluſive juriſdiction of this court, was, the 
right of trying, in the firſt inſtance, all prizes taken and brought into 
the ports of Scotland; Balf. Pr. tit. Sea Laws; Stair, tit. Repriſals. 
And no reaſon can be given, why the judge of an Engliſh court 
ſhould be entitled to encroach on this part of its juriſdiction more 
than any other. It is of no conſequence in this queſtion, that the 
- forfeiture of prizes is founded on public authority. A claim on ſhips 
and goods as lawful prize is, in the ſtricteſt ſenſe, a queſtion of pri- 
vate right, though it is a public law from which it ariſes. According- 
ly, no Engliſh judge has, before this inſtance, ever attempted to con- 
demn a prize lying in a port in Scotland. 
| There is no diſtinction as to the point of juriſdiction, whether the 
prize is taken from a foreign enemy, in virtue of a proclamation of 
war, or from ſubjects, in virtue of a ſtatute, ſuch as the preſent : An 
act of parliament may point out an offence, and declare a puniſhment, 
without reſtricting the trial of it to any particular judge. Statutes of 
this kind are the moſt common; and the trial of caſes falling under 
them, according to a fixed rule of law, is in that court to whoſe ju- 
Ex riſdiction 
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tute of that nature. It has declared the offence, and what circumſtan- 
ces the ſhip and cargo mult be in, to warrant the forfeiture ; but it has 
given no juriſdiction to certain courts of admiralty, excluſive of others, 
in judging the queſtions that may occur under it. 

The court of high admiralty in Great Britain is not mentioned in 
this act as privative of others; on the contrary, the act ſuppoſes, that 
every court of admiralty is competent to try theſe queſtions. In the 
clauſe, veſting the property of the prize in the captors, it is added, 
* being firſt adjudged lawful prize in any of his Majeſty's courts of 
< admiralty.'—Neither does the ſtatute give any authority to the judge 
of the high admiral court in England to condemn prizes in the ports 
of Scotland, or any where, to which his juriſdiction, in that queſtion, 
does not reach at common law. It is evident, that all the legiſlature 
had in view, was, that the ſame judges who are competent to try que- 
ſtions of prize in a war with a foreign enemy, ſhould likewiſe be 
competent in the preſent caſe. The particular place within which either 
high-admiral, or vice-admiral- courts in England are to exerciſe their 
juriſdiction, i is not ſpecially mentioned in the a& ; nor was there need 
of it; as every judge, high or ſubordinate, muſt underſtand that he can- 
not exerciſe his juriſdiction in the territory of another. And it is no 
excuſe for fuch encroachment, that the act is ſilent i in this reſpect, and 
does not in terms prohibit it. 

If the ſtatute does not authoriſe the extending of the juriſdiction of 
the Engliſh court to the ports of Scotland, no letters-patent, nor war- 
rants, proceeding from whatever other authority, can have that effect. 
But the letters-patent, in this caſe, diſcover no intention of that kind. 
The board of admiralty is ordered to ifſue theſe requiſitions © on the 
© ſeveral courts of admiralty within the King's dominions, as well as 
on the high court in England. And they contain an authority, inde- 
pendent of the commiſſion from the admiralty, to all of theſe courts, 
to judge in caſes falling under the act. 

The court were clearly of opinion, that the judgment of the high 
court of admiralty was well founded, and the bill was refuſed. 


Lord Ordinary, Stonę field. Act. Ilay Campbell. Alt. John Monro. Clerk, Tait. 
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No. XLIX. December 18. 1778. 
CREDITORS f ANGUS FISHER, 
Againſt 
The CREDITORS of PATRICK CAMPBELL, and others, 


Communication of a reſiduary ſecurity to co-cautioners. 


NGUS FISHER merchant in Inverary, Captain James Camp- 

bell, and others, in conſideration of a credit allowed them by 

M' Adam and Company bankers, to the amount of L. 600, upon a 

caſh- accompt in the name of Fiſher, granted their bond, obliging them- 

ſelves, conjunctly and ſeverally, to repay to the company the whole, 

or whatever part of this ſum ſhould be drawn out by Fiſher. This 

credit was intended ſolely for behoof of Fiſher, and Captain Campbell, 

obtained from him an heritable ſecurity over his lands in relief of his 
engagement, on which he was infeft. 

Fiiher continued to operate on the caſh-accompt, until the whole 
credit was exhauſted. Thereafter the company drew a bill on the ob- 
ligants in the bond for the principal and intereſt, which they accept- 
ed. 

The company charged the acceptors with horning; and, as Fiſher, 
the principal debtor, was now inſolvent, it became ncceflary for the 
remaining co-obligants to take meaſures for paying up the debt. Ac- 
cordingly, two of them (Campbell of Knap, and Ochiltree of Lind- 
laig,) paid each into the hands of Captain Campbell, their reſpective 
proportions ; which, with his own ſhare, being put by him into the 
hands of his agent, the whole debt was by the agent paid up to the 
bank, and an affignation taken of the debt from the bank, and of the 
bond, bill, and diligence thereon, in favour of Captain Campbell. 

Several adjudications had been led againſt Fiſher's lands ſubſequent 
to Captain Campbell's infeftment. A ranking and ſale was afterwards 
brought, in which Captain Campbell was ranked on his bond of re- 
lief for the principal ſum of L. 600, or ſuch part of the cre- 
dit as had been drawn by Angus Fiſher, in preference to the ad- 
judging creditors, but with a reſervation to the creditors of all ob- 
jections to his claims until the diviſion of the price. At that time, ap- 
pearance was made for the creditors of Knap and Lindfaig, both then 
bankrupt, who inſiſted, that they were entitled to the benefit of the 
heritable ſecurity, on which Captain Campbell ſtood ranked, to the 
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extent of the ſums which Knap and Lindſaig had reſpectively advan- 
ced towards payment of the debt to McAdam and Co. No objection 
was made on the part of Captain Campbell ; but the poſtponed credi- 
tors of Fiſher oppoſed this claim, and contended, that the co-obligants 
had no right to a communication of the ſecurity. In ſupport of this 
objection, | 

Pleaded for Fiſher's creditors : Captain Campbell obtained the infeft- 
ment of relief over Fiſher's ſubjects ſolely for his own uſe. The other 
co-obligants reſted on the perſonal ſecurity of Fiſher ; and Campbell was 
under no obligation to communicate to them his heritable ſecurity. 
There is no evidence, that, in paying the bank-debt, the co-obligants 
put their money into Campbell $ hands, under any concert or ſtipula- 
tion of that kind. Though the money of the two other co-obligants 
came through his hands, the debt muſt be conſidered as paid up by all 
the three. 

The caſe is the ſame as if the co-obligants had paid in ſeparately 
their ſhares of the debt. Each of them continues to have that ſecurity 
for his relief which he originally had, and no other. Knap and Lind- 
ſaig remain mere perſonal creditors of the common debtor in relief. 
Campbell is entitled to the benefit of his heritable right over the ſub- 
jects to relieve and ſecure himſelf, and, therefore, may avail himſelf of 
it, to operate payment, out of them, of what he contributed toward 
payment of the debt to the bank. But, to this extent alone can his 
ſecurity be of any avail, even to himſelf. The adjudging creditors of 
Fiſher have, therefore, an intereſt to object to the co-obligants of 
Campbell getting the benefit of this heritable ſecurity for the ſhares of 
the debt paid by them. If the objection is good, the ſubjects will 
only be burdened with an heritable ſecurity to the extent of Campbell's 
ſhare of the debt to the bank ; and the whole benefit ariſing from the 
other co-obligants not obtaining a preference as to their ſhares upon 
the heritable ſecurity, will accrue to the poſtponed creditors of Fiſher, 
and not to Captain Campbell. 

Pleaded for the creditors of the co-obligants : It might have been more 
beneficial to Fiſher's creditors, that every obligant had paid his own 
ſhare, and only got an aſſignment to the correſponding part of the debt; 
but neither Fiſher, nor his creditors, had any title to reſtrain the com- 
pany from taking the payment of the whole debt from any one obli- 
gant, and aſſigning him to the whole. The tranſaction, therefore, be- 
tween Captain Campbell and the company, muſt have its full effect, 
being lawful and permiſſible to both parties; and, by that tranſaction, 
the whole debt became heritably ſecured, and preferable on the eſtate 
of Fiſher. Conſequently the poſtponed creditors of Fiſher can never 
have a title to any thing more than the reverſion of the ſubjects, after 
the payment of this heritable debt to thoſe who ſhall be found ro have 
right to it. And the queſtion, whether the co-obligants are entitled 
to a communication of the ſecurity, is entirely jus tertii to theſe 
creditors. | 

But, at any rate, the 0 would be entitled to inſiſt for a 
communication of this ſecurity, even were Captain Campbell now 

oppoſing 
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oppoſing it. It is evident on the face of the tranſaction, that it was 
underſtood betwixt Captain Campbell and the co-obligants, at the time 
they put the ſhares of the debt into his hands, that there ſhould be a 
communication of the heritable ſecurity to them. On this account, 
Captain Campbell took the aſſignation from the bank of the whole 
debt in his own name. Had he been looking only to relief for him- 
ſelf, he would have taken the aſſignation in his name, to the extent 
only of his ſhare of the debt. | 

If Captain Campbell had paid up the whole of this debt with his 
own money, he might have inſiſted againſt any of the co-obligants 
for payment of their ſhare ; but they, upon ſuch payment, would have 
been entitled to an aſſignment of the ſeparate heritable ſecurity in his 
perſon for their relief, to the extent of what they paid. It makes no 
difference that, in the preſent caſe, the money was paid up by the co- 
obligants to Campbell before he had made payment to the bank. The 
tranſaction is, in ſubſtance, the ſame. | 


The court found, * That, after Captain Campbell himſelf is ſecured, 

there remains a re/tduary ſecurity to his co-cautioners, Knap and 
Lindſaig, on his infeftment in the lands of Auchendryan, and 
therefore repels the objection to the decreet of ranking; and 
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Lord Ordinary, Hailer. For 3 — Al. Abercrombie. Alt. W. Craig. 
No. L. January 12. 1779. 
JOHN M FAR LANE, 

Againſt 
GEORGE BUT 


In an exhibition ad deliberandum, a charter of adjudication and infeft- 
ment, in favour of the defender in poſſeſſion, not ſufficient to bar the 
purſuer from inſiſting for exhibition of the grounds of the charter. 


OUGALD M FAR LANE, proprietor of the lands of 
Weſter Auchendinnan, died in 1730, and, ſoon after, ſeveral of 

his creditors led adjudications of theſe lands, contra hereditatem jacen- 
tem, 
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tem, James M*Farlane, his apparent heir, having renounced to enter, 
Upon theſe adjudications, the creditors entered into poſſeſſion, and 
granted a factory to George Buchanan, over the lands, for uplifting 
the rents. The right to all theſe adjudications came afterwards into 
the perſon of Buchanan; and, in 1761, he obtained a charter of 
adjudication and confirmation from the fubject-tuperior, on which 
he was infeft. In 1777, John M*Farlane, the ſon of James, then de- 
ccaſed, as heir- apparent to his uncle Dougal in the lands of Auchendin- 
nan, brought an action of exhibition ad deliberandim, againlt Bucha- 
nan, concluding for exhibition of the adjudications, and whole other . 
rights in his perſon, by which he poſſeſſed the lands. The defender 
produced his charter of adjudication and infeitment, and 

Pleaded in defence againſt further exhibition: An action, ad delibe- 
randum, from the nature of it, cannot reach farther than to the pro- 
duction of writings relative to ſubjects i hareditate jacente. It is al- 


ways a good defence againſt the exhibition, that the predeceſſors of the 


purſuer were denuded ; Stair, B. 4. tit. 3. H 7. ; Bankton, B. 3. tit. 5, 
$ 7.; and ſo it was found by the court, Bruce, February 7. 1680, Fcunt. 
In the preſent caſe, the titles produced ſhow that the. lands in queſticn 
are not in herediate jacente, but ſtand veſted in the perſon of the de— 
fender. The purſuer's anceſtor was denuded, or, what is equivalent, 
his bereditas jacens was carried off, and the purſuer's right, as heir to 
his anceſtors, barred, with reſpect to theſe lands, by the expiry of the 


| legal of the adjudications, which were in the perſon of the defender, 


and by the heritable titles which he made up as a ſingle ſucceſſor. 
The defender's charter and infeftment muſt firſt be ſet aſide, before the 
right of apparency in theſe lands can open to the purſuer, and, conſe— 


«quently, before he can have right to call for an exhibition of the adju- 


dications, or other grounds of thele titles. 

But, further, the beneficinm deliberand!, in this caſe, muſt be conſider- 
ed as expired, the action being brought at the diſtance of 47 years from 
the predeceſſor's death, and when the right to the ſubject had long 
ſtood veſted in a third party. 

Anſwered for the purſuer : Nothing leis than the produttion of an 
abſolute right, totally denuding the purſuer's predeceſſors, could afford 
a defence againſt a full exhibition, to the extent called for by the pur- 
ſuer. This is eſtabliſhed by the authorities on which the defender 
founds. But the title produced by the defender does not amount to a 
right of this kind. It is nothing more than a charter of adjudication, 
which can give no better right to the lands than the adjudications on 
which it is founded, Thele adjudications, therefore, are the only titles 
on which the defender can pretend to hold the lands; but, as they are 
not ſecured by a declarator of expiry of the legal, they can give no 
ſuch abſolute right to the property, as the law requires, to bar this ac- 
tion. They may have been extinguiſhed by intromiſſions within the 
legal, and ſubject to a variety of other objections. Accordingly, it was 
found by the court, that the production of appriſings, though the legals 
were expired, were not ſufhcient to exclude an exhibition ad delibe- 
rundum, at the inſtance of the heir; Steele, January 12. 1665, Gilmore; 
Lady Fintray, January 1685, Home, 

Replied 


418 


„ for the defender : In the caſe of Steele, 1665, the appriſings 
3 833 by charter and infeftment. In the other deciſion 
of Lady Fintray, 168 5, the queſtion was with regard to an expired 
appriſing againſt the brother of the purſuer. And the judgment of the 
court contained this explanation, unleſs the compriſing had been led 
« apainſt the brother, as heir, or lawfully charged to enter heir to his 
« predeceſſors.” - * 
The court ordained George Buchanan to produce the adjudication 
in his perſon, with the grounds thereof, and conveyances thereto, and 
« alſo the factory, in virtue of which he uplifted the rents of Weſter 


< Auchendinnan. 


Lord Ordinary, Braxfild. Act. Baillie. Alt. 1lay Campbell. Clerk, Menzies. 
No. LI. January 13. 1779. 


FUMES PAHISERT, 
Againſt 
THOMAS RATTRAY. 


Aclion of relief denied to a mandatory who had furniſhed goods on an 
open account, without taking a bill, as ſtipulated in the mandate to fur- 
niſh them, I | 


HOMAS RATTRAY interpoſed his credit with James 
T Paiſley, merchant, for Charles and James Niſbets, by a miſſive to 
Paiſley, deſiring him to furniſh them with a parcel of ſugars, to the 
amount of L. 10, and to take their joint bill for the amount; which, 
if not retired by them, he would ſee paid. The ſugars were accord- 
ingly furniſhed. No bill was taken by Paiſley ; but Niſbet paid up 
the amount to him within two months, and Rattray's letter of credit 

was retired, x 5 
Niſbets afterwards applied to Rattray for a fimilar credit, who 
wrote in the following terms to Paiſley: As Charles and James 
* Niſbets have been punctual in retiring my former, and hope they 
will continue to do ſo, as they are careful and honeſt, if it is 
* convenient for you to furniſh them another parcel of ſugars, to the 
* amount of L. 10, or thereby, on their joint bill, at ſuch date as 
you can agree on. If not retired by them when due, I ſhall pay it.” 
The ſugars were furniſhed by Paiſley ; but no hill was taken by him 
from the Niſbets for the amount. James Niſbet ſoon after went to 
ſettle in London, and Charles Niſbet became bankrupt ; upon which 
Paiſley brought an action before the Magiſtrates of Edinburgh, againſt 
| .Aa Rattray 


1 


Rattray and Niſbets, for payment of a balance ſtill due of the price of 
the ſugars furniſhed to the latter, on Rattray's credit, and the magi- 
ſtrates decerned againſt the whole defenders. The judgment was 
brought under the review of the court by a ſuſpenſion, at the inſtance 
of Rattray. 

Pleaded for the ſuſpender : The charger deviated from the terms of 
his mandate, by not taking a bill from Niſbets for the amount of the 
goods furniſhed. This is ſufficient to bar the action of recourſe. The 
ſuſpender is not obliged to ſhow that he ſuffered a loſs by this devi- 
ation from the mandate. In order to found the mandatory in any 
action againſt the mandant, he muſt implement the terms of the man- 
date ſpecifically ; J. 5. et l. 41. F. Mandati vel contra. Erfe. l. Z. tit. 3. 
$ 35. The charger, therefore, is not at liberty to ſubſtitute an open 
accompt in place of the bill, even though it had been equally benefi- 
cial to the mandant. But an accompt is not to be held as equivalent 
to a bill; and it would be a dangerous precedent, in mercantile tranſ- 
actions, if letters of credit were to be ſo interpreted. A bill affords a 
more eaſy and expeditious method of obtaining payment; and there- 
fore it is a deviation to the prejudice of the mandant, if it is neglected 
to be got when ſtipulated. 

Anſwered for the charger : The rule of law, that action againſt the 
mandant is denied to the mandatory who deviates from the terms of 
his commiſſion, is not to be underſtood as applicable to a deviation 
which is merely fo in words, while the ſubſtantial purpoſe of the man- 
date is truly fulfilled. It is laid down in the law-books that this penal 
conſequence does not follow, where the deviation is immaterial, or 
where the mandatory did what is equivalent, and no loſs whatever 
can be inſtructed ; Voet. T. Mandali vel contra, & 11, Bankt. J. 1. tit, 
18. F 13. 8 

In the preſent caſe, the terms of the miſſive prove, that the taking 
of a bill from Niſbets was not conſidered as a material circumſtance in 
the conduct of the tranſaction. The cauſe of granting the miſſive is 
mentioned, in itſelf, to be the manner in which the parties had con- 
ducted themſelves under the former credit, where no bill was taken, 
though it was, in like terms, required in the miſſive. The bill, like- 
wiſe, was only to be made payable at ſuch date as Niſbets and the 
charger could agree upon. So that the charger was not reſtricted as to 
the length of time for which he was to give credit to the Niſbets. From 
theſe circumſtances it appears, that the only object the ſuſpender had in 
view, was to get a ſufficient voucher of the payment. This purpoſe, 
an atteſted accompt, or a decree for payment, againſt the Niſbets, 
would anſwer as well as a bill. The bill was a ſtipulation in favour 
of the charger, as affording him a better ſecurity than an open accompt ; 
and a mandatory may, in every caſe, depart from ſtipulations in his 
own favour. | | | 

In this caſe, the ſuſpender likewiſe inſiſted, that he had, de fafo, 
ſuffered a loſs by the want of this bill, and might have recovered the 
money from James Niſbet, if the bill had been taken. But this aver- 
ment was not proved ; and the court determined the cauſe on the ge- 


neral ground, that, where a bill is ſtipulated to be taken by the man- 
| duatory, 


"CW 1 


datory, and he does not get a bill, but allows the furniſhing to lie over 
on an open accompt, the mandate is not executed with that ſtrictneſs 
which the law requires. The judgment was, 


« Suſpend the letters /impliciter.” 


Lord Ordinary, Stonefield. Act. Bruce. Alt. Corbet, Clerk, Menzies. 
No. LII. January 13. 1779. 


FOHN ANDERSON, 
Againſt 


The KIRKSESSQON of Kirkwall and O HN RE D- 
FORD 1 


Offices ef Precentor and Sefſion-clerk not for life. 


OHN ANDERSON was appointed by the kirk-ſeſſion of Kirk- 
wall their clerk and precentor, in place of John Redford, who had 
removed to another part of the country. Redford having ſoon after 
returned, the kirk-ſeſſhion diſmiſſed Anderſon from the offices of clerk 
and precentor, and reinſtated Redford. Anderſon brought a reduc- 
tion of Redford's appointment, and declarator of his own right to hold 
both offices, in which he called the kirk-ſeſſion and Redford. 

Pleaded for the purſuer : A perſon holding a public office is preſumed 
to hold it ad vitam aut culpam, if there is nothing in his commiſſion 
to the contrary, and uſage has not eſtabliſhed a different rule. On this 
ground, it has been found, that a ſchool-maſter in a royal borough is 
not removable arbitrarily, at the pleaſure of the magiſtrates, though his 
act of admiſſion did not bear during life; Magiſtrates of Montroſe a- 
gainſt Strahan 1710, Fountainhall ;. Fowles, 10th November 1747, 
Falconer. * The offices of precentor and ſeſſion-clerk are public offices; 
they are part of the eccleſiaſtical polity, and the office of ſefſion-clerk 
is likewiſe of importance to the community, as furniſhing the records 
of marriages and baptiſms. : 

Anſwered for the defenders : A commiſſion for holding an office, whe- 
ther public or private, muſt, like every other mandate, be conſidered as 
revocable at pleaſure, unleſs the contrary be expreſſed. In ſome caſes, 
public offices are held ad vitam aut culpam, either from the long u- 
ſage, or the expreſs terms of their commiſſion. Many others are held 
during pleaſure only; but the offices of ſeſſion- clerk and precentor 
are not to be conſidered as public offices. That of ſchoolmaſter is e- 


ſtabliſhed 
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ſtabliſhed by ſtatute, and a fund appointed for the ſupport of thoſe 
who hold it; ſeſſion-clerks and precentors are neither eſtabliſhed, nor 
provided for by law. A kirk- ſeſſion may have a clerk or not as they 
incline; and he is merely the private ſervant of the ſeſſion. 


The court found, * That the purſuer held the offices of precentor and 
© ſeſſion-clerk of Kirkwall during pleaſure, and therefore aſſoilzied 
© the defenders from the reduction.“ 


Lord Ordinary, Braxfield. Act. Stewart. Alt. Honeyman, Clerk, Menzies. 


No. LIII. January 14. 1779. 


RODERYTK M<eDZEVOD, 
Againſt 
COLINTGTRICHTON. 


Virtual afſignation of a draught by a bill and proteſt, 


T 7 ILLIAM SEED merchant in Belfaſt, remitted to Sir William 
Forbes and Co. bankers in Edinburgh, a draught, of 27th A- 
pril 1776, 'on Robert Rodger, for L. 120, payable at three months 
date. This draught was received by the company 3d May, and, on 
payment of it, 1ft Auguſt 1776, credit was given to Seed in their books 
for a balance of L. go remaining due by the company to him. Seed 
became bankrupt, and Sir William Forbes and Co. having brought a 
multiple-poinding, a competition enſued betwixt two of Seed's credi- 
tors, Roderick MLeod and Colin Crichton, for this fund in the hands 
of the company. 

Crichton produced as his intereſt Seed's draught of x6th March 
1776 in his favour, on Sir William Forbes and Co. for L. 137, value 
in accompt, payable at 41 days fight ; which draught had been pre- 
ſented at the houſe of the company on 27th March, and proteſtefor 
not payment 1oth May 1776. | 

Colin M*Leod founded on a bill of 3d April 1776, accepted by 
Seed to Norman M*Leod for L. 100, payable 30 days after date, at 
the houſe of Sir William Forbes and Co.“ This bill was indorſed by 
Norman to Colin M*Leod, and by him proteſted for not pament, at 

the houſe of the company 8th May 1776. M*Leod likewiſe brought 
a a proceſs for payment againſt Seed, having firſt uſed arreſtment ad 
fundandam iuriſdiclionem; and, on the dependence of this proceſs, a- 

. gain 


( 


gain arreſted in the hands of Sir William Forbes and Co. 15th Octo- 
ber 1776; and afterwards obtained decree for payment againſt Seed. 
Upon this intereſt, 

Pleaded for M*Leod : Imo, That, although he had no draught di- 
rectly on Sir William Forbes and Co. it was ſufficient authority for 
them to pay the bill, that it was made payable at their Houic. The 
bill was equivalent to an aſſignation; and, as the proteſt on this bill, 
8th May, was prior to that on Crichton's bill, roth May, it is prefer- 
able on any money then due by the company to Seed, as being firſt 
intimated. | 

But, 240, In may 1776, when both proteſts were taken, the com- 
pany had none of Seed's money in their hands. They had only his 
draught on Rodger, payable in Auguſt, which being clearly a nomen 
debitoris, is not conveyed under the implied aflignation of a bill and pro- 
teſt. A bill of exchange 1s a mandate to pay money to the holder, but 
nothing elſe. Had there been a formal affignation to money in the 
company's hands duly intimated, it would not have carried moveable 
effects, bills, or other nomina debityrum in their poſſeſſion at the time. 
The draught, which is only an implied aſſignation to money, cannot 
carry what an expreſs aſſignation would not reach to. 

This doctrine has been already eftabliſhed in the caſe of the 
iþſa corpora of moveables, by a deciſion of the court, Stewart con- 
tra Ewing, June 15. 1744, Ault, The principle of that deciſion 
applies to the preſent caſe; for nomma debitorum are no more 
cath than moveable eſſects. There was not, therefore, any lien 
created by Crichton's bill and proteſt over the draught payable by 
Rodger to the company. This draught continued liable to be attached 
by the diligence of creditors, which, when *uſed, became a medium 
impedimentum, effectually barring any claim by Crichton upon his bill 
and proteſt as a mandate to pay. The arreſtment, therefore, uſed on 
Seed's bill to Norman M*Leod, after the money had come into the 
hands of the company, carries theſe funds in preference to Crichton's 
bill and proteſt. - | | 

Pleaded for Crichton : 1mo, In this caſe, there can be no competi- 
tion betwixt the two proteſts, as there was no draught on Sir William 
Forbes and Co. except that in favour of Crichton. The draught in 
favour of M'Leod, is drawn by Seed upon himſelf, and the houſe of 
the company is only mentioned in the draught, as the place at which 
it is payable by Seed. This was no authority for them to pay. Had 
they done ſo, it would have been at their own riſk, _ 

240, Whatever may be the caſe as to the % corpora of moveables, it 
has ever been found that a nomen debitoris, which is a debt of money, 
does not fall within the aſſignation implied from a bill and proteſt. 
Bills, in particular, are conſidered by the law as caſh ; and, therefore, 
as Rodger's accepted bill was in the poſſeſſion of the company at the 
time the proteſt was taken by Crichton, it was the ſame as ſo much 
caſh in their hands. Crichton could have obliged them, in virtue of 
the aſſignation implied from his bill and proteſt, to have indorſed to 
him the bill on Rodgers, which they held. Although it continued to re- 
main in the hands of the company until paid up, it was only retained 
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by them for behoof of Crichton. After his proteſt, they were not at 
liberty to indorſe it to any perſon; and they could apply the money 
to no purpoſe but that of his payment. An arreſtment, therefore, 
uſed in the hands of the company, by a creditor of Seed, whether pre- 
vious or ſubſequent to the payment of the remittance, if poſterior to 
the proteſt on Crichton's bill, could not have competed with it. 

The court Were of opinion, That the proteſt taken by M*Leod on the 
$th May could not compete with that taken by Crichton on the 10th 
May, as Seed's draught in favour of M*Leod was not directly upon 
the houſe of Sir William Forbes and Co. On the ſecond point, they 
were of opinion, that Seed's draught, in favour of Crichton, on the 
company, implied a conveyance of his bill on Rodgers 1n their hands. 
And it was ſaid on the bench, That any nomen debiti may be aſſigned 
in this way; that the company could have been obliged to indorſe the 
bill to Crichton after the proteſt taken by him, and were only to be 
conſidered as holding it for his behoof. 

The judgment was, 


Find that Colin Crichton is, in virtue of his bill, drawn by the 
common debtor, on Sir William Forbes and Co. and proteſt 
© thereof for not acceptance, preferable to the ſums in the hands 
of the company. 


Lord Ordinary, Elliack. AQ. Swinton. Alt. Ilay Campbell. Clerk, Menzies, 


No. LIV. January 14. 1779. 
Sr ARCHIBALD HOPE, 
Againſt 
ANDRE FLUCHOP EE. 


An opus manufactum, on an inferior tenement, by the proprietor, to pre- 
vent the water of a ſuperior tenement from flowing down upon it, how 


far legal ? 


HE leſſee of Niddery-coal, in working it, left a wall of a cer- 

tain breadth, ſtipulated by the leaſe, betwixt it and the coal of 
Woclmet, which is a continuation of the ſame ſeam, but lies higher than 
that of Niddery. The coal of this wall being of a porous nature, the 
water which came down from the coal of Woolmet pierced through it, 
and was carried off by the level of the Niddery-coal, to the ſea, Mr 
Wauchope, proprietor of the Niddery-coal, in order to prevent the 
water from piercing the wall, cauſed make downſetts, or pits, in the 
wall, which he was proceeding to fill up with clay, when Sir Archibald 
| | ; Hope, 


1 


Hope, leſſee of Woolmet- coal, obtained a ſuſpenſion, which was con- 
joined with a procefs, at the inſtance of Mr Wauchope, againſt the 
ſuſpender. In this action, Mr Wauchope ſupported his claim to fill 
up theſe pits on the following grounds. | 

By the operations of the proprietor in the Woolmet-coal, the na- 
tural courſe of the water was altered, and it was brought down in 
larger ſtreams upon the Niddery-coal than before theſe operations took 
place. A ſuperior heritor on the ſurface would not be allowed to col- 
lect ſeparate rills, flowing down to an inferior tenement, by a croſs 
ditch, into one channel, and thus fend the whole, in one body, upon 
his neighbour's ground. The civil law not only permits the inferior 
heritor to defend himſelf in ſuch a caſe, but gives him an action of da- 
mages againſt the ſuperior heritor ; J. 1. F. 1. De aqua et ag. pl. arc. 


Bank. v. 1. P. 682. \ 30. 

It will not entitle a ſuperior heritor to alter or increaſe a natural ſer- 
vitude, that the inferior heritor cannot qualify damage thereby, or that 
he may eaſily prevent the damage. If the ſervitude is altered or in- 
creaſed, the obligation on the inferior heritor to ſubmit to it 1s removed, 
and he is entitled to make ſuch oprs manufaum as the preſent, on his 
own grounds, to counteract the effect of the operations made on the 
ſuperior tenement. 

Anfeered for the defender : In working the coal of Woolmet, the 
defender carried on no operations but what are uſual in working coal. 
The Niddery-coal being the inferior tenement, was ſubject to a natu- 
ral ſervitude of receiving the water that came down from the coal of 
| Woolmet; and theſe operations did not bring down the water of any 
other coal upon it. They had no other effect than to reduce the water 
into fewer channels than would otherwiſe have been the caſe. It is 
nothing more than what happens frequently on the ſurface. A ſupe- 
rior heritor, in cultivating his lands, makes ſmall ditches or furrows, 
by which means the water becomes more collected, and diſcharges it- 
ſelf ſomewhat differently from what it did before. This does not come 
up to what the law conſiders to be an opus manufaftum, for changing 
the natural courſe of the water, or increaſing its quantity. The infe- 
rior heritor would not be allowed, on this pretence, to erect an opus 
manufaftum on his property, to make the water regorge on the ſuperi- 
or tenement, 

Even when the opus manufaFum was a real benefit to the inferior he- 
ritor, the court have ordained it to be removed; Earl of Eglinton con- 
tra Fairly, January 27. 1744- | . 

In the preſent caſe, Mr Wauchope can ſuffer no damage from the 
water paſſing through the Niddery-coal, as the level is more than ſuf- 
ficient to carry off all the water that comes into it, either from Nidde- 
ry or Woolmet. This operation, therefore, muſt be conſidered as 
merely in æmulationem vicini, and on purpole to overflow the coal of 
Woolmet. On that account it ought not to be permitted. 


The coutt found, * That Mr Wauchope of Niddery cannot make the 
* downſetts complained of by Sir Archibald Hope, upon any of 
© the ſeams of coal within the lands of Niddery, fo as to prevent 


the natural paſſage of the water through the ſeams, in its pre- 
| * ſent 
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© ſent courſe, and thereby occaſion a reflux or ſtagnation of the 
water upon the property and coal of the ſuperior lands of Ed- 


© monſton and Woolmet. 


But, upon adviſing a reclaiming petition and anſwers, the court 
found, | 


That the petitioner, Andrew Wauchope of Niddery, is enti- 
"© fled to make downſetts in the ſeams of coal upon his own 
ground, and to fill up the ſame with clay, ſtone, or other 
© materials, ſo as to effectually prevent the water of Edmon- 
«* ſton and Woolmet from coming down upon his coal.“ 


Lord Ordinary, Kennet. AQ. D. Rae, Ilay Campbell, Me Laurin. Alt. Blair. 
Clerk, Menzies. 


No. LV. January 15. 1779. 
X 4 N. 
Againſt 
ROBERT DON AL DS OM. 


Saneauary. 


OHN GRANT, writer in Edinburgh, retired to the Abbey of Ho- 
J lyroodhouſe, on 21ſt April 1778, for protection from perſonal dili- 
gence raiſed againſt him at the inſtance of Robert Donaldſon writer to the 
fignet. Having neglected to enter his name in the Abbey-books, he was 
apprehended within the ſanctuary 7th May thereafter, on Mr Donald- 
ſon's caption, and carried inſtantly to jail, but liberated that day, upon 
making conſignation of the money for which the charge had been gi- 
ven. Mr Grant, after his liberation, preſented a complaint to the 
court of ſeſſion, againſt Mr Donaldſon, and the meſſenger who exc- 
cuted the caption, praying the court to find that their proceedings were 
illegal and oppreſſive, to inflict cenſure on them, and to give the 
complainer a ſuitable reparation for the injury. | 

Pleaded in defence : At the time this caption was executed, the 
complainer was not entitled to be protected againſt diligence, though 
within the precincts of the ſanQtuary, as he had not entered his name 
in the Abbey-books.— The place itſelf is, by the cuſtom of the Abbey, 
a protection for 24 hours to the perſon retiring within its precincts, 
that he may have ſufficient time to get himſelf booked ; but, in order 
to continue any longer under the protection of the ſanctuary, booking 
is as neceſſary as being locally within the bounds of it. 
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This is eſtabliſhed by immemorial uſage ; and it likewiſe appears 
from the regulations of the place. The acts of the bailie-court of the 
Abbey, in 1686 and 1697, diſcharge the inhabitants from receiving 
any perſon into their houſes until they cauſe an entry of their names 
and deſignations to be made in a book kept by the bailie, under pain 
of being ſubjected to certain fines. In 1733, there was an ad of the 
bailie-court, declaring, that the not booking ſhould be a forfeiture of 
the privilege. This act, with other records of the court for that year, 
is now loſt. But, in the caſe of Hamilton of Redhouſe, 1741, it 
was founded on by both parties as a regulation then ſubliſting, 

The conſtant uſage has been, that all perſons retiring to the Abbey 
for protection, have entered themſelves in the books. Seven hundred 
and fixteen perſons have been booked ſince 1741. In the above caſe of 
Hamilton of Redhouſe, 12th June 1741, the court expreſsly found, that 
booking was a neceſſary requilite to the privilege of the ſanctuary. 

Anſwered for the complainer : The privilege of ſanctuary within the 
bounds of the Abbey, which antiently, in this country, extended to 
felons, ſtill ſubſiſts as a protection againſt perſonal diligence on civil debt. 
To this extent the privilege continues annexed to the place; and nothing 
leſs than an act of the legiſlature could authoriſe the execution of per- 
ſonal diligence within the pfecinCts of the ſanctuary. 

The bailie of the Abbey has juriſdiction to regulate its internal po- 
lice ; and, on that account, may have powers to make regulations for 
the purpoſe of obliging thoſe who live within the precincts to enter their 
names in his book, and pay his fee, under the penalty of a ſmall fine. 
The acts of the bailie-court, 1686 and 1697, are of this kind. But a re- 
gulation, denying the privilege of the ſanctuary itſelf, as a penalty 
for not being entered in his books, is certainly beyond his powers. 
The regulation 1733, therefore, - was unwarrantable. It has never 
been renewed ; which ſhows that the bailies themſelves have conſider- 
ed it as illegal. 

The uſage does not aid the defender's doctrine. The number of per- 
ſons booked proves only that the bailies have been attentive to exact 
their fees, and inforce the regulations againſt the inhabitants. But no 
inſtance can be produced, where the diligence has been executed with- 
in the Abbey, againſt perſons not booked, except in the caſe of Ha- 

milton. 

Even where the law does not allow the ſanctuary to be a protection, 
no perſon can be taken out of it, without the knowledge and concur- 
rence of the bailie. This is expreſsly eſtabliſhed by the regulation of 
the Abbey- court, 1757, which bears, That, conform to a ntent 
cuſtom, as well as late practice, the conſtables of the Abbey oppoſe 
every officer of the law from taking any perſon out of the Abbey, 
* for debt, or even for bailable crimes, without a ſigned order from 
the bailie. Some exceptions are mentioned in this act, within which 
the preſent caſe does not fall. The complainer was taken out of the 
ſanctuary without any order or concurrence of the bailie; and, in this 
reſpect, his caſe differs materially from that of Hamilton, in which the 


judgment expreſsly mentions that the bailie concurred. 
_ Ce 0 
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The judgment of the court was, 


Find that, when a meſſenger executes a caption within the pre- 
eincts of the Abbey of Holyroodhouſe, it is neceſſary to have 
* the previous concurrence of the bailie of the Abbey to that ef- 
* fect, Further, Find that, in order to entitle a perſon to the 
© benefit of the ſanQuary, it is neceſſary to be booked in the 
Abbey-books. And, upon the whole circumſtances of this 
caſe, and the former practice, find that the reſpondent, in exe- 
cuting the caption againſt the complainer, ated bona fide ; 
therefore diſmiſſes the complaint.” &c. 


La 
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Lord Ordinary, Kennet. Act, Honneynas. Alt. Elphingfton, = Clerk, Tait. 


No. LVI. | January 19. 1779. 


UULK»„ —ð RK, 
Againſt 
Ew SzD-R Q0.S & 


Writ. 


& T ALTER ROSS purchaſed in Scotland, and ſhipped for London, 
two cargoes of coals, upon commiſſion, for Duncan Clark and 
George Roſs, who carried on a coal trade in company there. Before 
the arrival of the veſſels at London, Roſs and Clark had agreed to 
diſſolve the company; and Roſs being deſirous to have the property 
of both cargoes, Clark conſented, on condition of his getting ſuffi- 
cient ſecurity, that he ſhould not be liable for any part of the price. 
George Roſs accordingly prevailed on David Roſs to interpole, by a 
miſſive to Clark, in theſe terms: As my friend Mr Walter Roſs wri- 
© ter has gone under acceptance to John Grieve of Borrowſtounneſs 
for two cargoes of coals, value about L. 111, which was ſhipped at 
© Borrowſtounneſs in October laſt, on account of George Rols, for George 
Roſs and company, I hereby become bound to you, that you ſhall not 
be called upon for thepayment of any of the above cargoes of coals ; 
or, if you ſhould be called upon, I oblige myſelf, by this letter, to re- 
lieve you from any demands that can be made upon you on account 
of ſaid coals,” &c. | 
The miſſive was wrote by George Roſs, and ſubſcribed by David. 
George afterwards became bankrupt ; and Walter Roſs having brought 


an action againſt Clark for the price of the coals, Clark purſued _— 
| | | ols 
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Roſs for relief upon his miſſive, who acknowledged his ſubſcription, 
but objected, that themiſhivewasnull, as wanting theſtatutory ſolemnities. 

Pleaded for the purſuers : The miſſive in queſtion being executed in 
England, its validity cannot be affected on account of the want of 
forms merely required by a Scottiſh ſtatute. It is valid, if conceived 
in a form agreeable to the law of the locus contractur. Miſſives of 
this kind are obligatory in England, and are common and neceffary 
in expediting the operations of trade. 

But, were the law of this country to be the rule, the tranſaction 
in this caſe was of a mercantile nature; and it 1s a fixed point, that 
a miſſive, ſuch as the preſent, in re mercatoria, is probative and obli- 
gatory,—And even although it were not in re mercatoria, the objec- 
tion to the miſſive is removed by the defender's acknowledgment of 
his ſubſcription. This is ſufficient to render the miſſive probative ; 
and ſo it has been found in caſes where the tranſaction was in no de- 
gree mercantile ; Foggo againſt Milliken, 15th Degember 1746, Kilk. 
Crawford againſt White, 13th January 1739; Niel againſt Andrew, 
$th June 1748. 

Anſwered for the defender: The purſuer cannot found an argument 
on the locus contractus, as he has not eſtabliſhed, by any authority, 
that cautionry obligations may be executed by the law of England in 
the form of this miſſive. If it is null and void by the laws of this 
country, it will not be preſumed effectual by the law of England. The 
_ preſumption is, that objections of a like nature would occur to it in the 
courts of that country as occur to it here. 

By the law of Scotland, the miſſive in queſtion is not probative nor 
obligatory. A certain indulgence with reſpect to forms is allowed in 
mercantile tranſactions which require diſpatch. But a cautionry obliga- 
tion is one of thoſe deeds which comes directly under rhe intendment 
of the act 1681, and requires the ſolemnities mentioned in that ſta- 
tute to render it efiectual.—Cautioners have been aſſoilzied from actions 
founded on imperfect deeds, even before the act 1681, where the prin- 
cipals in ſuch deeds have been held as expreſsly bound; “ June ult. 
1625, Durie ; Campbell againſt Campbell 1664, Gilmore. 

It will not remove this objection to the writing, that the defender 
| does not deny his ſubſcription. The object of the ſtatute is not mere- 
ly to prevent the forgery of a ſubſcription ; it was meant, that deeds 
to which theſe ſolemnities are requiſite, ſhould be executed in a deli- 
berate manner, and before vitneſſes, whereby fraudulent defigns 
might be prevented, or at leaſt afterwards brought to light. The ob- 
je gion, therefore, remains, though the ſubſcription is not denied; and 
this doctrine is ſupported by the lateſt judgments of the court; 
McKenzie againſt Park, 15th November 1764; Crichton and Dow a- 

gainſt Syme, 22d July 1772. | | Siva AGE 

The Lord Ordinary pronounced the following interlocutor : As it 
* ſtands acknowledged on the part of the defender, that the ſubſcrip- 
* tion to faid letter is his true ſubſcription, repels the defence pleaded 
* againit ſaid letter, as neither probative nor obligatory, in reſpect of 
its 


” 


The names of the parties are not mentioned in the deciſion, 
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its not being holograph, nor having any of the ſolemnities required 
by the ſtatute 168 1. Finds, that, as the letter is dated at London, 
where both purſuer and defender did reſide at the time, and as it 
ſtands confeſſed, that the ſubſcription to ſaid letter is the defen- 
der's true ſubſcription, finds, that the ſtatute is out of the caſe. And, 
* ſeparatim, finds, that, ſuppoſing the ſtatute to apply, the defender's 
© acknowledgment of the ſubſcription to ſaid letter being his true 
« ſubſcription, is available to render ſaid letter both probative and obli- 
« gatory ; and, therefore, upon both theſe grounds, finds the defen- 
der liable to relieve the purſuer of the two bills referred to in ſaid 


© letter.” 


The court * adhered to this interlocutor' on adviſing a reclaiming pe- 
tition and anſwers, | 


Lord Ordinary, Covington. Act. V. Stecuart. Alt. Craſbie. Clerk, Menzies. 


No. LVII. | January 19. 1779. 
TALMES STEWART, 
Againſt 


FAMES MORRISON. 
Caſe of a concealment on the part of the inſured. 


AMES MORRISON in Leith freighted the ſhip the Three Brothers 
from Andrew Morriſon, for a voyage from the Frith of Forth 
to Koningſberg, there to take in a lading of wheat for the Frith. The 
veſſel arrived at Koningſberg on 29th Auguſt 1774. Mrs Barclay, 
who had the charge of loading the veſſel, wrote to James Morriſon 
6th September, that ſhe had purchaſed the wheat, adding, The whole, 
* I expect, will be ready to ſhip to-morrow, ſo that you may now 
take your meaſures with regard to the inſurance. 

On the 13th September, ſhe again wrote to James Morriſon : I have 
© herewith the pleaſure to cover you bill of loading and invoice of 39 
* bolls laſt wheat, ſhipped for your account per the Three Brothers, Cap- 
* tain John Maul. Captain Maul is now quite ready to depart with firſt 
fair wind.” 

This letter was received by James Morriſon on the zoth September, 
and next day he wrote to Andrew Morriſon informing him of the 
contents of it. On the 5th October Andrew Morriſon wrote to James 
to inſure L. 200 for him upon the ſhip at 3 per ſent. or lower, if poſſi- 

| | | ble, 
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ble. James, accordingly, on the 7th October, wrote to an inſurance- 
broker at Edinburgh to get this inſurance done; and added, The veſſel 
« was expected to be loaded at Koningsberg betwixt the 1 3th and 20th 
* September.” On the ſame day the inſurance was got done at 2 1-half 

er cent, James Stewart and others having underwrote the policy, 
which 1s declared to be © upon the Three Brothers, at and from Ko- 
* ningſberg ;” and ſubjoined to the policy, are the words of the letter; 
« ſaid ſhip expected to be loaded, &. 

On the 7th October likewiſe, Ellis Martine, at the defire of James 
Morriſon, wrote to another inſurance- broker at Edinburgh, to get inſu- 
red on account of James Morriſon, L. 150 on goods by the Three Bro- 
thers; the ſhip warranted ſafe the 13th imo, and no advice of her 
* ſailing.” On the 8th October, this policy was underwrote by Stew- 
art and the ſame perſons who had underwrote the former ; and the 
policy bears, that the ſhip was warranted ſafe 13th /. &c. 

This veſſel ſailed from Pillaw, the port of Koningſberg, on 13th 
September, but run aſhore on the iſland of Rugen two days after, and 
was there totally loſt. -A demand was made on the inſurers by James 
and Andrew Morriſon, upon which the inſurers brought an action 
before the admiral-court for ſetting aſide both policies, on this ground, 
that there had been an undue concealment from them of the advices 
received by Meſſrs Morriſon, previous to their making the inſurances. 
The admiral aſſoilzied the defenders, and the cauſe was brought into 
court by a reduction of the admiral's decree, at the inſtance of the in- 
ſurers. | 
Pleaded for the purſuers : The principles of mercantile law on which 
this queſtion depends, are ſtated as follows, in a caſe reported by Sir 
James Burrow, p. 1909, Cater verſus Bochen, 12th May 1766. 
* Inſurance is a contract upon ſpeculation ; the ſpecial facts upon 
* which the contingent chance is to be computed, lie moſt commonly 
in the knowledge of the inſured only. The underwriter truſts to his 
« repreſentation, and proceeds upon confidence, that he does not keep 
back any circumſtance in his knowledge to miſlead the underwriters 
© into a belief, that the circumſtance does not exiſt, and to induce him 
to eſtimate the riſk, as if it did not exiſt. 

The keeping back ſuch circumſtance is a fraud ; and therefore the 
policy is void. Although the ſuppreſſion ſhould happen through 
miſtake, without any fraudulent intention, yet ſtill the underwriter 
is deceived, and the policy is void ; becauſe the riſk run is really 
different from the riſk underſtood and intended to be run at the time 
of the agreement. 
© The reaſon of the rule which obliges parties to diſcloſe, is to 
prevent fraud, and to encourage good faith. It is adapted to ſuch 
facts as vary the nature of the contract, which the one privately 
© knows, and the other is ignorant of, and has no reaſon to ſuſpect. 
* The queſtion, therefore, muſt always be, Whether there was, 
“ under all the circumſtances, at the time the policy was underwrit- 
ten, a fair repreſentation, or a concealment, fraudulent, if deſigned, 
or though not deſigned, varying materially the object of the policy, 
Dd ce and 
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e and changing the riſk underſtood to be run?“ Sir William Black- 
ſton ſtates the ſame general doctrine, B. 2. c. 30. § 3. 
In the preſent caſe, there was a concealment on the part of the in- 
ſured, of a circumſtance, in theit knowledge, which affected the object 
of the policy, and changed the riſk. The information given to the 
broker for inſuring the ſhip, and on which the policy was entered into, 
mentioned only that the ſhip was ſafe on the 13th, and no advice of 
© her ſailing.” A material circumſtance was concealed, which the de- 
fenders were in the knowledge of, by their letters from Koningſberg, 
—that the ſhip was compleatly loaded on the 11th, and ready to ſail on 
the 13th with the firſt fair wind. a 
The information given by James Morriſon in his letter to the broker, 
on making the other inſurance, is ſtill more fallacious; for he ſays, 
The veſſel was expected to load betwixt the 13th and 20th Septem- 
© her.” This tended to miſlead the inſurers, by leſſening their idea of 
the riſk; for, if the fact had been ſpoke out according to Morriſon's 
advices, that the veſſel was compleatly loaded on the 11th, and ready 
to ſail on the 13th, ſhe muſt have been conſidered as a miſſing ſhip 
on the 7th October, as in the ordinary courſe of the voyage the ought 
to have arrived ſooner. The defenders would not have inſured her at 
all, or would have demanded a hazardous inſurance. But, as Morri— 


ſon's letter imported, that the veſſel had her cargo to take in betwixt 


the 13th and the 20th, and conſequently that ſhe was not to fail ſoon- 
er than the 20th, according to his information, ſhe was not to be con- 
ſidered as a miſſing thip. 

From theſe circumſtances there 1s reaſon to think, that this conceal- 
ment was deſigned ; but, upon the principles above-mentioned, it 
makes no difference as to the merits of this queſtion, whether the con- 
cealment was deſigned and fraudulent, or proceeded from miſtake. As 
the concealment was material in eſtimating the riſk, the policy muſt 
be ſet aſide. 5 

Anſwered for the defenders : The circumſtance ſaid to be concealed is 
immaterial, and did not vary the riſk to the inſurers, When the inſu- 
red is in the knowledge that the ſhip had failed on a certain day, and 
conceals it from the inſurer, there may be ſome reaſon for conſidering 
the ſhip as miſſing, if ſhe remains out even for a few days after the 
time in which the voyage 1s commonly performed. But, in the pre- 
ſent caſe, the defenders had not information on what day the ſhip ſail- 
ed; and they knew no more than that ſhe was ready to ſail on the 
13th. The time of her failing was a matter of ſome uncertainty, de- 
pending on the winds and tides. Suppoling the defenders, theretore, 
to have given their information to the inſurers in the expreſs words of 
the letter, the veſſel could not have been accounted a miſſing ſhip, 
though remaining out a few days longer than ſhe ought, if ſhe had 
ſailed preciſely on the 13th ;—conſequently nothing more than the 
ordinary inſurance would have been demanded. 

But the letters to the brokers, and the terms of the policy, did, in 
this caſe, import all that the defenders knew, material or immaterial - 
and it is ſufficient that the ſubſtance of the information is given; for it 
is not neceſſary to produce the correſpondence, 
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In one of the policies, The ſhip is warranted ſafe on the 13th Sep- 
tember.“ This, in mercantile language, implied, that the inſurers 
were to take the riſk of the ſhip from that day. It was ſuppoſed in 
the policy ſhe was to fail on the 13th ; and the expreſſion was the ſame, 
though in fewer words, as if the inſured had told that ſhe had taken 
in her cargo, hid cleared at the cuſtom-houſe, and was ready to fail. 
To the inſurers in this policy, therefore, full information was given. 
The Lord Ordinary pronounced the following interlocutor : * The 
Lord Ordinary having conſidered the mutual memorials, &c. is of 
opinion, that the perſon who applys for inſurance of a ſhip or 
cargo, in foreign parts, is not bound to produce or communicate all 
his letters of intelligence concerning the voyage or adventure; yet 
he is bound fully and fairly to communicate every material circum- 
« ſtance of his intelligence from which any probability of hazard may 
© ariſe, The Lord Ordinary is alſo of opinion, that, in this caſe, the 
© inſured have either wilfully concealed, or inadvertently omitted very 
© material circumſtances of the hazard in their informations to the inſu- 
© rers. In one of the policies, dated 8th October, the ſhip is warranted 

«* ſafe on the 13th September, and no advice of her ſailing. But theſe 
© material circumſtances of intelligence are ſuppreſſed or omitted, viz. 

that the ſhip had been compleatly loaded between the 6th and the 
* 13th; that ſhe was then- ready to fail, and the bill of loading and 
© invoices were tranſmitted ; and the inſured's information, on the o- 
© ther policy, dated 7th October, is ſtill more exceptionable, as it inti- 
mates to the inſurer that the ſhip was only expected to be loaded be- 
« twixt the 13th and 20th September, though the inſured had poſitive 
intelligence that ſhe was actually loaded, as above, betwixt the 6th 
and 13th; and that the maſter, after delivering his bill of loading and 
© invoices, was then ready to fail with the firſt fair wind, and, in fact, 
© ſhe did fail on that very day: Upon theſe grounds, the Lord Ordi- 
© nary finds the inſurance void; and decerns and declares accordingly.” 
And to this interlocutor the court adhered, upon adviſing a reclaiming 
petition and anſwers. 
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Lord Ordinary, Gardenſton. Act. Ilay Campbell. Alt. Croſbie. Clerk, Tait. 
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ELI 
Againſt 
JAMES BAR CLA. 


[(N. B. The court ordered the following ſtate of the queſtion betwixt 
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theſe parties, with their judgment upon it, to be inſerted in the 
books of ſederunt.) | | 


N a competition among the arreſting creditors of a bankrupt ten- 
ant, upon the price of his effects, which had been /o/d by autho- 
rity of the ſheriff, a queſtion having occurred, How far the wages due 
to the farm-ſervants of a bankrupt tenant, for the term current at the 
bankruptcy, were to be conſidered as privileged debts, and preferable 
to arreſters ? the Lords, before anſwer, ordained an inquiry to be 
made into the practice of the ſheriffs of the different counties of Scot- 
land as to that point. And reports having been accordingly received 
of ſaid practice, from the ſheriffs of Edinburgh, Eaſt Lothian, Perth, 
Air, Aberdeen, Lanark, Roxburgh, Renfrew, Dunbarton, Dumfries, 
Selkirk, Roſs, and Kincardine, the Lords yeſterday proceeded to take 
the ſame into conſideration, and thereafter pronounced an interlocu- 
tor, Finding, that the wages due to the ſervants of a bankrupt tenant, 
that is, to the ſervants #eþt for the Purpoſes of the farm, are privileged 
debts on the price of the bankrupt 's effects, and are preferable to ar- 
reſters. GE. 
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PATRICK BROWN, 
85 Againſt 
SAMUEL BROW N. 


. Hleritable and moveable. 


ILLIAM CATHCART granted an heritable bond 


over his lands to Dr Brown, for ſecurity of a debt previouſly 


due to him, Dr Brown, who reſided at Kingſton, executed a power 


of 


E 


of attorney to Meſſrs Blackburn and Barclay, authoriſing them to obtain 
him infeft on this heritable bond, and“ to act and do all other things 
relative to the premiſſes, as if he were perſonally preſent. Infeſt- 
ment was accordingly taken in his name by his attornies. | 

About this time, ſeveral adjudications were led againſt Cathcart's 
ſubjects by his other creditors ; and, in order to prevent the expence 
of a judicial ſale, the creditors agreed upon an application to the debt- 
or, to name commiſſioners, with powers to ſell the lands, and divide 
the price among the creditors par: paſſu. 

A commiſſion was accordingly executed by Cathcart, and the com- 
miſſioners under it were empowered to fell the lands, and grant diſpo- 
ſitions in the name of Cathcart to the purchaſers, which were declared 
to be © ſufficient ſecurity to them.“ After part of the lands were ſold, 
the creditors, in a deed executed betwixt them and the truſtees, ratified 
the commiſſion and ſales, with this proviſo, © that the produce ariſing 
from the ſales ſhould be divided equally among the creditors, accord- 
ing to tue extent of their debts.” The attornies for Dr Brown Joined 
in the original application, and were parties to this deed. 

Dr Brown ſurvived the ſale of theſe ſubjects, but died in Jamaica 
before any payment was made.—By his will he left his whole per- 
ſonal eſtate to Mr Blackburn, who conveyed all right he had to it un- 
der the will, in favour of Patrick Brown, in conſequence of a tranſac- 
tion betwixt them. 

In a multiple-poinding brought by the purchaſers of Cathcart's ſub- 
jects, a competition aroſe betwixt Patrick Brown claiming under the 
will, and Samuel Brown, the heir of conqueſt to Dr Brown, which of 
them had right to the part of the price correſponding to the Doctor's 
debt. The iſſue of this competition depended on the queſtion, whether 
the debt was heritable or moveable at the time of the Doctor's death? 
For, if heritable, it went to the heir of conqueſt, all Dr Brown's for- 
tune having been of his own acquiſition ; but, if moveable, it went to 
Patrick Brown, who had a right to the moveable effects. 

Pleaded for Patrick Brown : Though the debt due to Dr Brown 
was at one time heritably ſecured, this ſecurity was given up, and the 
debt became moveable by the tranſaction for bringing on a voluntary 
ſale of the eſtate. Dr Brown, acting by his attornies, was a party to 
the whole of the tranſaction. 

The concert among the creditors to come in par: paſſu, and the 
powers given to the commiſſioners to draw the price of the lands, as 
well as to ſell them, and to give ſufficient diſpoſitions to the purcha- 
ſers, neceſſarily import, that the heritable ſecurities were entirely de- 
parted from. The right of every creditor, after the commiſſion, re- 
ſolved into a perſonal claim againſt the commiſſioners for a proportion 
of the price correſponding to his debt par: paſſu with the other credi- 
tors. 

Pleaded for the heir of conqueſt : The attornies had no powers from 
Dr Brown to alter the nature of his debt from heritable to moveable. 
Their powers went no farther than to complete the ſecurity of the 


Ro bond by infeftment. 
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But no fuch alteration on the debt was agreed to by the attormies. 
The tranſaction only imported, that Dr Brown ſhould reſtrict his 
claim as to any preference he might be entitled to, and come in part 

au with the other heritable creditors. It was not ſtipulated that he 
ſhould depart from his infeftment as an heritable ſecurity for his ſhare 
of the price. The tranſaction does not go that length; and the lands 
could not have been diſburdened of the heritable ſecurity upon them 
by any diſpoſition from the truſtees to the purchaſers, nor until Dr 
Brown's ſhare of the price was paid up to him. He was in the fame 
ſituation, in this reſpect, as if the lands had been ſold at a judicial ſale, 
where the heritable ſecurities continue on the lands until the price is 
paid to the creditors. 

The court were of opinion, That the attornies of Dr Brown had not 
ſufficient authority from their commiſſion to change the nature of the: 
debt from heritable to moveable; and likewiſe, that the tranſaction did 
not import, that the heritable ſecurity was to be given up. 


The court found, That the ſhare of the price of Mr Cathcart's 
© lands, in the hands of the purchaſers, the raiſers of the mul- 
« tiple-poinding, effeiring to the annualrents due in Dr Brown's 
© heritable bond, at the time of his death, is moveable, and falls: 
© to the Doctor's executors ; but that the ſhare of the price, effeir- 
ing to the principal ſum in ſaid bond, is heritable, and falls to 
© his heir of conqueſt.” 


Lord Ordinary, Hailes . Act. Armſtrong. Alt. Croſbie, Clerk, Tait, 


Sa. 1X. January 28. 1779. 


MICHAEL LA D E, 
Againſt 
ROBERT SCOTT. 


Onus proband. 


ar Lady Cranſton, in her marriage-contrat with Lord 
Cranſton, was provided in a jointure of L. 700; in ſecurity of 
which ſhe was infeft in his Lordſhip's eſtate of Crailing. | 

This eſtate being brought to a judicial ſale by his creditors, was 
purchaſed by Robert and Walter Seott, and the purchaſers were enti- 
tled to retain a conſiderable part of the price to anſwer the join- 


ture, 
Lady 
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Lady Cranſton ſurvived her huſband, and was afterwards married 
to Michael Lade, Eſq. | ; 

The poſtponed creditors of Lord Cranſton uſed diligence in the 
hands of the purchaſers of the eſtate, who brought a multiple-poinding, 
upon which a litigation enſued as to the effect of a renunciation grant- 
ed by Lady Cranſton of her jointure. In the end ſhe and her huſband 
prevailed, and the court preferred him, as in the right of his wife, to 
the intereſt of the retained ſums, for payment to him of the annuity 
then due, and in time coming during the life of Lady Cranſton.” 
In conſequence of this judgment, the bygone annuities were paid up 
by the purchaſers; but they refuſed to make any further payment of 
Lady Cranſton's annuity to Mr Lade, unleſs either Lady Cranſton 
ſhould join in the receipt, or Mr Lade ſhould, along with each diſ- 
charge, produce a certificate from a juſtice of peace, certifying Lady 
Cranſton to be ſtill alive, and that he knew her to be Lady Cranſton, 
the widow of Lord Cranſton. 

Pleaded for Mr Lade: That his marriage with Lady Cranſton being 
a legal aſſignation to him of this annuity, a diſcharge, or receipt, from 
him, is all that the purchaſers can demand. Every perſon who is in 
poſſeſſion of a right, the endurance of which depends upon his own 
life, or that of another, 1s entitled to the benefit of the legal preſum- 
tion in favour of life. The onus proband: lies upon thoſe who affirm 
that ſuch right is expired. This is exemplified by Lord Bankton, in 
the caſe of a liferenter of lands, aſſigning his liferent and going abroad, 
* The aflignee is entitled to continue in the poſſeſſion by virtue of the 
© liferent, unleſs the liferenter's death is proved, or that he ſhould be 
loo years old; till which term the preſumption for life takes place; 
B. 2. t. 6. $31. And ſo it was decided in the caſe of Carſtairs againſt 
Stewart, zoth July 1734, Dict. v. 2. p. 163. 

Mr Lade is as fully in poſſeſſion of this annuity as the nature of it 
will admit. The purchaſers have actually made payments to him, and 
he has drawn the whole of the annuity ſince its commencement till 
now. He is not, therefore, bound to produce any evidence of Lady 
Cranſton's being in life. This will hold, at leaſt, until the purchaſers 
ſhall ſhow they have ſome reaſon for ſuſpecting that ſhe is dead. 

Anſwered for the purchaſers : In every caſe, a perſon who is in peti- 
torio muſt ſupport, by evidence, the fat on which his claim is found- 
ed. There is no exception from this rule in the caſe of a claim de- 
pending on the fact, that a perſon is alive. The legal preſumption, 
in favour of life, operates only where a party is in poſ/efſorio. This was 
the ground of the judgment in the deciſion Carſtairs againſt Stewart, 
where an aſſignee, under a liferentrix, was in poſſeſſion of lands, out of 
which the proprietor attempted to remove him. The aſſignee admit- 
ted, That, were he inſiſting for poſſeſſion, he muſt prove his libel, 
© viz, the exiſtence of the liferentrix. 

The purchaſers are in poſſeſſion of the whole of Lord Cranſton's e- 
ſtate; Mr Lade is merely in petitorio, and cannot obtain payment of 
the annuity without claiming it from the purchaſers. The onus pro- 
band;, therefore, lies on the aſſignee, and he muſt prove the my that 
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Lady Cranſton is in life, either by getting her ſubſcription to the diſ- 
charge, or by the certificate propoſed. 

It does not alter the cafe that Mr Lade has already received pay- 
ment of bygone annuities, without being required to produce ſuch evi- 
dence. It is no doubt optional to the purchaſers | to diſpenſe with 
this evidence, if oy choole. | 


The court, by their laſt interlocutor, found, that Mr Lade is en- 
„ titled to uplift the annuities in queſtion during Lady Cranſton's 
© life, upon his own diſcharges, without producing any certifi- 
« cates of her being in life at the terms for which the annuities 
© are payable: reſerving to the purchaſers to apply to this court 
by ſuſpenſion, in the event of Lady Cranſton's death, or of their 
having reaſonable caule to ſuſpect or believe her to be dead. 


Lord Ordinary, Auchinleck. For Lade, D. Rae, Alex. Elphinſton. Alt. Lord Advocate, 
: H. Erſkine, Clerk, Campbell, 


No, LXI. January 28. 1779. 


AME S XE M P 7, 
Againſt | 
CEORGE WATT. 


Tailzie, Irritant clauſe. 


AMES WATT brewer executed an entail of a ſmall ſubject called 
Livingſton's Yards, belonging to him, on Sarah Watt his ſecond 
lawful daughter, and a ſeries of heirs in ſucceſſion. This deed con- 
tained a clauſe in the following terms: Providing always, that it 
$ ſhall not be in the power of my ſaid daughter, nor any other of the 
© heirs of tailzie, &c. above mentioned, to contract any debts whereby 
to burden or affect the houſes, yards, and others above diſponed, with 
* the pertinents, above the extent of one year's free rent thereof ; 
© nor ſhall it be in the power of, nor lawful to any creditor or cre- 
«© ditors of my ſaid daughter, or the other heirs of tailzie, to adjudge 
or evict the ſaid houſes, &c. for ſuch, or any other debt, contracted, 
or to be contracted by my ſaid daughter, or other heirs of tailzie ; 
but only to have acceſs to, and poſſeſs the maills and duties of the 
* ſaid houſes, &c. till payment of any debts contracted by her or 
them; and that to the extent of one free year's rent only, and no 
« further,” The deed likewiſe contained a prohibition on the heir of 
entail to ſell, and a reſolutive claule | in the uſual form. , But there was 
no 
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no clauſe in it expreſsly declaring, that all the debts and deeds of the 
contraveener ſhould be null and void. This deed was recorded in the 
regiſter of tailzies. 

On the death of the entailer, the ſucceſſion in the ſubje& devolved 
on James Watt his nephew, who entered into poſſeſſion, without ma- 
king up titles. Adjudications were led againſt the ſubject, both by 
the creditors of the entailer, and thoſe of James Watt the heir in poſ- 
ſeſſion ; and a proceſs of ranking and ſale of the ſubject was brought 
at the inſtance of theſe creditors. George Watt, next heir of entail, 
having raiſed a declarator of irritancy againſt James, appeared in the 
proceſs of ſale, and 

Objefted : That, by the clauſe of entail above recited, the ſubjects in 
queltion cannot be attached for the debts of the heir in poſſeſſion to 
any greater extent than a year's rent ; and, therefore, the debts of James 
Watt ought not to be taken 27 compute with thoſe of the entailer to 
render the eſtate bankrupt and authoriſe the ſale. 

Anſwered for the creditors : As the irritant clauſe is entirely wanting 
in the entail of theſe lands, the entail is ineffectual againſt purchaſers 
and creditors. The clauſe on which the defender founds is merely pro- 
hibitory. 

The irritant clauſe is diſtinguiſhed in the ſtatute 1685 from all pro- 
hibitory clauſes, by theſe words, in which it is deſcribed, © declaring 
all ſuch deeds to be in themſelves null and void.” It is thus made a 
ſeparate requiſite and condition of the entail. The deeds themſelves 
muſt, in termints, be declared null, otherwiſe all prohibitions to grant 
or receive them are of no uſe. 

It is not enough that the intention of the entailer to render the debt 
or deed void may be inferred from the prohibitory and reſolutive clau- 
ſes. Creditors and purchaſers are entitled to have the entail ſtrictly 
interpreted. Accordingly, it is laid down in the law-books, that an 
irritant clauſe is eſſential to the entail, and, where it is wanting, cannot 
be reared up againſt the heir by implication ; Stair, b. 2. t. 3. Y 58. ; 
Erſk. b. 3. t. 8. F 20. ; Bankt. b. 3. t. 3. Y 139. On theſe principles, 
it has been found, that a prohibition againſt heirs to contract debt, at- 
tended with a clauſe forfeiting the right of the contraveener, however 
ſtrongly they may imply the intention of the entailer that the debts ſhall 
be null, do not make up for the want of an expreſs irritant clauſe ; 
Dictionary, vol. 2. p. 432. ; Bailie contra Carmichael, July 11. 1734 
- Primroſe, 27th January 1724; Kilkerran, (Tailzie.)——Thele deciſions 
are in point to the preſent caſe. Though the prohibition in this en- 
tail is directed againſt the creditors, as well as the heir, forbidding them 
to attach the eſtate, the clauſe is nothing more than prohibitory. It 
may ſhow more clearly the intention of the entailer; but ſtill, as there 
18 no irritant clauſe, the entail wants a condition required by the ſta- 
tute to render it effectual againſt creditors, 

Though this prohibition ſhould be conſidered as equivalent to an 
irritant clauſe, it extends only to the caſe of creditors. A purchaſer 
from the heir in poſſeſſion would be ſafe, there being no clauſe prohi- 
biting perſons to buy the lands. As the maker of the entail, there- 
fore, did not qualify the right ſo as to deprive the heir in poſſeſſion of 
the power of diſponing the ſubject, the entail is not good againſt cre- 
ditors 
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ditors. The heir may, if he chooſes, do juſtice to his creditors, by ſell- 
ing the ſubjects, and applying the price to their payment. If he will 
not make a voluntary ſale, the creditors are entitled to have the ſub- 
jects ſold judicially. 

Replied for George Watt : There is no preciſe form, or words of ſtyle, 
eſſential to a clauſe irritant,—The ſtatute 1685 does not require it. 
The paſſage of the ſtatute founded on, is merely deſcriptive of the na- 
ture and import of that clauſe ; but does not tie down the entailer to 
uſe the words of the act itſelf. Lord Stair takes notice of the variety 
of modes in which irritant clauſes may be conceived; B. 4. t. 18. 

10. 

The real intendment of the ſtatute is fully anſwered in this entail, 
by providing, that it ſhall not be in the power of the heir © to contract 
any debts whereby to burden or affeQ' the ſubject; and that it ſhall 
no be © in the power of, nor lawful to any creditor of the heir, to ad- 
judge or evict the ſaid ſubject, for ſuch, or any other debt contracted, 
or to be contracted,” by his daughter, or other heir of tailzie. This is 
more than a perſonal injundtion on the creditors not to contract with 
the heir. It is, in effect, declaring, that the debt, if contracted, ſhall 
not be good againſt the eſtate; which is all that is intended by the ſta- 
tute, | | 
The meaning of the ſtatute is even more accurately expreſſed than 
if the debts had been declared null and void; for the purpoſe of the 
act is only to make the deed void, guoad the entailed eſtate, and not to 
annul the deed iu totum. It remains obligatory on the heir perſonally, 
and is valid tn every other reſpect. The words null and void,' there- 
fore, expreſs more than the intention of the act; and, when actually 
uſed in a tailzie, muſt be reſtricted to this meaning,—that the deeds to 
which they apply ſhould not be a ground for adjudging or evicting the 
eſtate. 

The deciſions founded on in the caſes of Carmichael and Primroſe are 
not applicable ; for, in theſe, there was merely a prohibition on the heir 
to contract debt; but no clauſe difabling the creditors from adjudging 
or evicting the eſtate. The entailer, in that caſe, muſt be conſidered as 
reſting ſatisfied with the effect of the reſolutive clauſe, to prevent the 
heir from contracting debt, without meaning to defeat the ſecurity and 
payment of onerous creditors, if debts ſhould, nevertheleſs, be contract- 


ed 


It affords no objection to this entail, when oppoſed to the claim of 
creditors, that it does not contain an irritancy of the ſame kind in the 
caſe*of a voluntary ſale.— The ſtatute makes it lawful to his Majeſty's 
ſubjects to tailzie their lands, with ſuch proviſions and conditions as 
they ſhall think fit, and to affect the ſaid tailzies with irritant and 
reſolutive clauſes, &c. It is thus left optional to the entailer to direct 
his prohibitions and irritancies againſt ſuch acts and deeds as he pleaſes. 
— The reſtrictions of the tailzie cannot be extended by implication ge 
cauſa in cauſam, though they muſt have their full effect in thoſe caſes 
to which they extend. —An entail may effectually guard againſt a vo- 
luntary ſale of the eſtate, and yet allow the heirs to contract debts upon 


it: or may effectually bar the contraction of debts, and leave the heirs 
at 
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at liberty to ſell. The latter point was determined in the caſe of Hep- 
burn contra the Earl of Hopeton, 1732; and of Sinclair of Carlowie, 


November 8. 1749. 


The court finally found, That the deed of ſettlement and tailzie in 
* queſtion, is no bar to the ſale now depending, upon the debts 
and contractions of James Watt, one of the ſubſtitutes in the 
« ſaid entail, and defender in the preſent ſale.” 


Lord Ordinary, Gardenfton. For Watt, Rae, Belſhes. For Kempt, J. Campbell, 
G. Ferguſon. Clerk, 


No. LXII. | January 29. 1779. 


FOAN CROOKS, 
Againſt 
FOHN TA 


Society. 


\ NDREW PORTEOUS maſon, and Robert Young ſlater, en- 

gaged in a joint undertaking of building a tenement of houſes, 

on a {pot of ground which they had purchaſed for that purpoſe. There 

was no written contract of copartnery, nor articles of agreement exe- 
cuted betwixt them, 

Young died after the building was begun, having appointed Crooks 
and other truſtees for his children, and diſponed to them his ſhare of 
this adventure. The truſtees, in order to forward this work, gave their 
own ſecurity to ſeveral perſons who had debts due to them for mate- 
rials furniſhed, or work done at the building. 

The ſubject being finiſhed, part of it was ſold. —One tenement was 
purchaſed by Mr Bell for L. 212 Sterling; and a half of the money 
was paid, and applied to extinction of the debts for which the truſtees 
were bound. Mr Bell gave bond for the other half to Porteous and 
the truſtees. 

Soon after, Porteous became bankrupt.—A ſequeſtration was award- 
ed againſt him, and a factor appointed. Mr Bell, in order to pay ſafe- 
ly, raiſed a multiple-poinding, and a competition enſued for the ſum 
in the bond betwixt the factor for the creditors of Porteous, who 
claimed one half of the bond as due to Porteous, and Young's truſtees, 
who inſiſted that they had right to the whole ſum, to be applied by 
them in paying off the debts for which they had given ſecurity. 
Pleaded 
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Pleaded for the truftces : It is a fixed point, that, in every copart- 
nerſhip, the partners, until the diviſion of the company's ſubjects is 
made, are each in poſſeſſion of the whole pro indiviſo. On this ac- 
count each partner is entitled to retain poſſeſſion againſt the other part- 
ners, or their creditors, till ſuch time as he is relieved of every engage- 
ment he has come under on account of the copartnery. The law 
makes no diſtinction, in this reſpect, betwixt a proper copartnery and a 
joint adventure. The reaſon and juſtice of the rule apply equally to 
both; Erſk. B. z. t. 3. 29. and it was ſo found in the caſe of a joint 
adventure; Creditors of M Caul contra Ramſay and Ritchie, 11th Ja- 
nuary 1740. 

In the preſent caſe, though there was no contract of copartnery, yet 
the res geſta proves, that there was a joint adventure, and thoſe con- 
cerned in it were in a company trade to a certain extent. The perſons 
who furniſhed materials for the building, or their own work, when not 
paid, became creditors of the company, and, as ſuch, would have been 
preferable on the company's funds to the private creditors of the part- 
ners. When the truſtees, therefore, gave their ſecurity to the creditors 
in theſe debts for their payment, they were in effect entering into an 
engagement for behoof of the copartnery ; conſequently, on the prin- 
ciples above mentioned, the truſtees are entitled, ſo far as the common 
ſtock remains undivided, to pay off thoſe creditors out of it, in order to 
relieve themſelves. The money of this bond muſt be applied to this 
purpoſe in the firſt place. After the company's debts are cleared, the 
ſtock will be divided, and Porteous' ſhare of it will no doubt go to his 
own private creditors, 

Anſwered for the creditors of Porteous : There was no copartnery 
betwixt Young and Porteous. The circumſtance of their joining in 
the expence of building the tenement, can go no further than to make 
it a common property, in which each had a right to an equal ſhare 
pro indiviſo. 

Common proprietors, if they are not in a copartnery, cannot bind 
one another. The tradeſmen who furniſhed materials, or worked at the 
building, have no hypothec on the houſe, and conſequently no body is 
bound to them excepting their proper employer, and thoſe whom they 
have taken bound. —They may attach Young's ſhare of the common 
property like any other private creditor of his ; but they could not ad- 
judge or carry off the ſhare of the other co-proprietor for their payment. 
As the creditors themſelves could only have attached Young's part of 
the ſubject, his truſtees can have no right to inſiſt, that the ſhare belong- 
ing to the other co-proprietor ſhould be applied to relief of the ſecurity 
which the truſtees have given to theſe creditors. 

But, although this ſhould be conſidered as a copartnery r-bus ißſis et 
fats, the ſtock was divided among the partners by the ſale of the 
houſes. —The bond for the price is not made payable to Young's truſ- 
tees and Porteous as in company; it is due to them each for his own 
ſhare.— The tranſaction was the ſame as if the money had been divi- 
ded at the time of the ſale among the two co-proprietors, and after- 
wards lent out by them to the purchaſer, each for his own behoof, on 
a ſeparate bond. This, therefore, is not a fund belonging to the 

5 company, 
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company, but the private effects of the partners, and conſequently 
company creditors can have no preference on it. | 


The court © found the creditors in debts contracted by the ſocii for 
carrying on the joint adventure for building the houſes, are pre- 
© ferable on the price of ſaid houſes to the creditors in ſeparate 


« debts contracted by any of the „cli. 


Lord Ordinary, Elliock, For Crooks, H. Erſkine. Alt. Miller. Clerk, Orme. 
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1 K E M 2 ff E. 
Againſt 
Hs CREDITS 


Ceſio Bonorum. 


REP was, on the 12th November 1778, incarcerated at 


the inſtance of Brown, and, on the 13th December, executed 
a ſummons of ceſſio bonorum againſt his creditors, which was called 
in the courſe of the roll 28th January. A few days before the 
cauſe came into court, but after the purſuer had been more than two 
months in priſon, the incarcerating creditor intimated to the magi- 
ſtrates a conſent to his liberation; and the magiſtrates mentioned this 
circumſtance in the certificate which they granted of his impriſonment. 
When the cauſe came before the court, no appearance was made 
for any of the creditors ; but it was at firſt doubted how far the ce, 
could proceed, in reſpect of the creditor's conſent to his liberation. 
Pleaded for the purſuer : That, after the debtor has been for the legal 
time in priſon, and his action in court, or even his ſummons of ce 
executed, it is not in the power of the incarcerator, by a conſent to 
his liberation, to bar him from proceeding in the action. If he had 
ſuch a power, the benefit of the ceſſio, inſtead of depending on a compli- 
ance with the requiſites of law, might, at all times, be diſappointed by 
the incarcerator, or the bankrupt's other creditors ; for there is nothing 
to prevent any of them from incarcerating the bankrupt anew after 
his liberation. Thus, he might be kept in a ſtate of conſtant impri- 


ſonment. 
The court * allowed the ce/io to proceed.” 
AR. Erſkine. 
G 8 No. 
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Sir LAURENCE DUND AS, 
Againſt 


The OFFICERS of STATE, HONEY MAN of Graemſay, 
and others. : 


Juriſcliction. Superior and Vaſſal, 


HE eſtates which antiently belonged to the crown in Orkney and 

Zetland, were granted by Q. Mary to Lord Robert Stuart, her 

natural brother. The charter conveys * totas et integras terras de Orkney, 
&c. cum tota-ſuperioritate libere tenentium. | 

In 1581, this grant was confirmed by a new charter, in the ſame 
terms, and by which the ſubjects conveyed were erected into the Earl- 
dom of Orkney and Lordſhip of Zetland. 

The whole of the eſtates having returned to the crown by the for- 
feiture of Patrick Earl of Orkney, ſon to Robert, were annexed by 
an act of Parliament, in 1612. | 

In 1643, William Earl of Morton obtained a wadſet of the earl- 
dom and lordſhip from the crown, redeemable on payment of 
L. 30,000, alledged in the grant to have been applied to his Majeſty's 
uſe. The ſubjects are conveyed, * una cum ſupertoritate omnium ef 
* ſingulorum hareditariorum vaſſalorum dict. comitatus, dominii,” &c. An 
act of parliament followed, diſſolving the earldom, &c. from the 
crown, and confirming the charter. But this grant, and a ſubſequent 
wadſet of the eſtates in favour of a truſtee for the family of Morton, 
were both ſet aſide by the court of ſeſſion in an action at the inſtance 
of the crown, and the earldom, in 1669, was of new annexed to the 
Crown, 

In 1707, an act paſſed in the parliament of Scotland, diſſolving 
from the crown this earldom and lordſhip, together with * all parts 
and pertinents, caſualties, juriſdictions, privileges, and others what- 
* ſoever belonging to the ſame,” to the effect, that her Majeſty may 
diſpone to James Earl of Morton, the foreſaid earldom, &c.“ juriſdic- 
© tions, caſualties, and others above mentioned.“ This ſtatute reſerves 
a right of redemption to the-crown on payment of L. 30,000. 

In purſuance of the act, a ſignature was obtained from the Queen, 
and a charter paſſed, of the earldom of Orkney, &c. in favour 
of the Earl of Morton, in which there was a clauſe, diſponing to 
the Earl, in all time coming, her Majeſty's right of the feu, and 
© other duties, caſualties, and ſervices, of all and ſundry the heritable 

| _ © xaſlals, 


( 


vaſſals, and others within the ſaid earldom, &c. with full and ſole 
power to the ſaid James Earl of Morton, and his foreſaids, in her 
Majeſty's place, as remaining ſtill their immediate ſuperior, to enter 
and receive the ſaid heritable vaſſals who now actually hold of her 
Majeſty and the Crown, and their heirs ; and to grant charters and 
infeftments to whatever perſon or perſons of the ſaid earldom, &c. 
upon reſignation or diſpoſition of the ſaid vaſſals, or decreet of ſale, 
appriſing, or adjudication from them, and to intromit with, uplift, 
and dliſpone, all and ſundry the caſualties of the ſaid vaſſuls already 
vacant, or that may happen to become vacant by ſingle literent, eſcheat, 
ward, non-entry, recognition, or any other manner of way whatever.” 
This charter was ratified in parliament. The Earl of Morton en- 
tered into poſſeſſion, and his right was rendered perpetual and irre- 
deemable by an act in 1742, and a charter following on it. 

Sir Laurence Dundas having purchaſed the whole eſtates of the Earl 
of Morton in Orkney and Zetland, brought an action againſt the of- 
ficers of ſtate for the intereſt of the crown, and againſt the whole 
landholders in theſe iſlands, concluding, inter alia, that he had a right 
under the grant 1707, as the King's commiſſioner, to enter the crown- 
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vaſſals, by giving them charters and precepts for infeſtment.— That he 


likewiſe was entitled, as grantee of the crown, to inſiſt againſt the crown- 
vaſſals for the feu-duties, and for the compoſitions due on the entry 
of heirs and ſingular ſucceſſors, whether they receive their entries from 
him or from the exchequer. | 

Upon the concluſions of the libel, the court found, That, under 
© the grant 1707, the purſuer has no right of entering the vaſſals of 
© the lands foreſaid holding of the crown; but that, in virtue of the 
« ſaid grant, the purſuer has a right to the feu- duties claimed; and, as 
* to the caſualtics on entries of heirs, or ſingular ſucceſſors, reſerve to 
« him all claim competent for the ſame before the court of excheguer, as 
£ accords.” | 

The purſuer having carried the cauſe by appeal into the Houſe of 
Lords, the other parts of the judgment were affirmed ; but, it was 
ordered, That the cauſe be remitted to the court of ſeſſion in Scot- 
land, to give judgment either upon the matter of riglit in contro- 
© verſy between the parties, with regard to the appellant's claim to the 
© caſualties on entries of heirs, or ſingular ſucceſſors, and the nature 
and extent thereof, or, upon the competency of the ſaid court's ju- 
riſdiction to take cogniſance of the queſtion.” Parties were accor- 
dingly ordained by the court to be heard upon both points. 

On the point of competency, the defenders objected to the juriſdic- 
tion of the court, and 
Pleaded: By the ſtatute 6to An. c. 26. it is enacted, That all 


revenues, debts, duties, and profits, of what nature or kind ſoever, 


* belonging to the crown, and * all fines, iſſues, forfeitures, or pe- 
* nalties accruing to the crown, ſhall be within the juriſdiction of the 
court of exchequer, and are hereby annexed to that court.” 

The purſuer claims the revenue and profits of the crown, ariſing from 
certain caſualties, by virtue of a grant in 1707. This caſe, therefore, 
comes properly under the juriſdiction of the court of exchequer. 'Tho? 

the 
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the court of ſeſſion were to pronounce a judgment upon it, the grant 
could not be made effectual without the authority of the Barons of 


exchequer ; and, if they were of a different opinion from this court, 
it may be doubtful whether they would allow the decree to be put in 
execution. 5 

Anfewered for the purſuer : That his claim is not founded on a 
mere perſonal grant, but upon an original charter and infeftment from 
the crown, and he is now inſiſting in a declarator of his right under 
theſe titles to the caſualties of ſuperiority transferred by them. It was 


only in this court that the action was competent, or that the objec- 


tions made by the defenders to the validity of theſe titles could have 


been effectually removed. 
The court of ſeſſion had a juriſdiction excluſive of the exchequer, 


previous to the union, in all queſtions of this kind ; a. 1661, c. 59. 
And this juriſdiction is reſerved to it by the act 6to Ann. c. 25. eſta- 
bliſhing the preſent court of exchequer. | 

The court * repelled the objections to its juriſdiction to take cog- 
© niſance of the queſtion now under debate. 

On the merits of the cauſe, ſeparate defences were made for the 
crown and its vaſlals. ö 

Pleaded for the: vaſſals : That they are accountable in exchequer 
only for the caſualties of ſuperiority on entering heirs and ſin- 
gular ſucceſſors, and they are entitled to have the compoſitions fer 
ſuch entries ſettled there, according to the rules eſtabliſhed in the caie 
of all crown vaſſals. This is the right and privilege of every vaſ! 
of the crown; and the defenders have an obvious intereſt, that they 
ſhall not be obliged, in place of exchequer, to tranſact with the purſuer 
for theſe compoſitions, on the terms required by ſubject ſuperiors. 
—PBut, whether the grant of the caſualties in 1707 will entitle 
him to exact from exchequer theſe dues and compoſitions, after 
they are paid into it by the crown-vaſlals, is a ſeparate conſidera- 
tion, in which only the crown is concerned. 

The defenders, whoſe rights are here in queſtion, hold feu of the 
crown; and, conſequently, the guantum of relief due by them upon 
the entry of heirs, is a duplicando of their feu-duty. | 

This is the eſtabliſhed rule in exchequer ; and the ſtatute 1 50%, 
c. 74, enacts, that the relief cannot be diſpenſed with, nor compound- 
ed in the caſe of feu-holdings from the crown. — Sir George M*Kenzie 
is of opinion, that the act imports a prohibition of gifting the rel ef, 
and that ſuch a gift would not be effectual to prevent the vaſſals from 
accounting for it in exchequer ; vide Erſk. inſt. b. 2. t. 5.4 Fo. 
If the purſuer, therefore, has any title to this caſualty, he can only 
claim it after it is paid into exchequer. | 

It is a rule of long ſtanding in exchequer, to receive every ſingular 
ſucceſſor upon paying a ſmall fine. The compoſitions which now take 
place were ſettled in the reign of Queen Anne, and appear to have 
been originally founded in acts of privy council, mentioned in the 
ſtatute 1578, c. 66. | 

They are now to be conſidered as eſtabliſhed by law, and the con- 


ſtitutional rules by which all the vaſſals of the crown are to account in 
ex- 
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exchequer. The crown could not, by a grant in favour of a third 
party, deprive the defenders of the benefit of the law in this reſpect, 
and ſubject them to any higher compoſitions whatever than crown- 
vaſſals are liable for. | 
But uſage, in this caſe, explains the intention of the grant, and 
ſhows, that parties did not underſtand it was meant to take from theſe 
vaſſals their right of tranſacting in exchequer. The vaſſals have conti- 
nued to ſettle and pay theſe compoſitions in exchequer when they occur- 
red, in the ſame manner after the grant-as before it, and no demand was 
ever made on them by thoſe in the right of this grant, until the preſent 
action. 

Pleaded for the crown : From the terms of the grant 1707, it ap- 
pears, that the right of uplifting theſe caſualties was conſidered merely 
as an appendage of the power conferred upon the grantee to enter the 
crown-vaſſals. But, as it had been finally determined, that the clauſe 
conferring this power, is null and void, the right to the caſualties 
following upon it falls of courſe. 

Theſe caſualties of ſuperiority are inſeparable from the right of ſupe- 
riority, becauſe they are occaſioned by the very act of receiving the 
vaſſal. If they. were diſunited, no compulſitor would exiſt to make 
them effectual; for a perſon who is not in the right of ſuperiority 
has no title to infiſt in a declarator of non-entry. Thee caſualties 
have alwiſe been conſidered as dependent on the right of ſuperiority. 
—The lords of erection, whoſe grants contain church-lands which 
hal been feued out before the reformation, are entitled to the feu-du- 
ties of the vaſſals, even if they ſhould chuſe to hold of the crown; 


A. 1633, c. 14. and 1661, c. 53. But, in that caſe, the Lord of e- 


rection has no claim to the caſualties—They muſt be paid into exche- 
quer, and remain there as part of the crown-revenues. 
By the act 1587, c. 70. it is ordained, © That his Majeſty's caſualties 

* ſhall not be given away in great as of the caſualties of a haill count 
© together.” In the preſent caſe, therefore, the grant by the crown of 
theſe caſualties was prohibited by ſtatute, as well as illegal at common 
law. | 

The grant cannot be ſupported as authoriſed by the act of diſſolution, 
or any other ſtatute. —The act did not empower the crown to diſpoſe of 
the caſualties exigible from the crown-vaſlals in Orkney and Zetland. 
It mentions caſualties in general terms, as among the parts and per- 
tinents of the earldom and lordſhip ; but the caſualties in queſtion were 
no part nor pertinent of either; nor had the grantees of this earldom 
ever any right to them. —The clauſe in the original charters, © cum to- 


* ta ſuperioritate libere tenentium,” was altogether void, as the right 


of ſuperiority diſpoſed of was inſeparable from the crown, and could 
not be transferred. Conſequently the diſponees could derive no right 
to the caſualties of ſuperiority from this grant of the right of ſuperi- 
ority, which was itſelf null. 

The act of parliament confirming the grant being a private act, the 
right of the crown-vaſlals was ſaved to them by the act /alvo jure 
cujuſlibet, paſſed in the ſame ſeſſion :—And, in the act 1744, there is 
a clauſe reſerving the rights of third parties, 

H h Anſwered 
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Anfewered for the purſuer : It does not affect the preſent queſtion, 
that the purſuer has failed in ſupporting the grant 1707, fo far as it 
conferred a power of giving entries to the vaſſals of the crown. — This 
part of the grant was conſidered as unconſtitutional and illegal. — 
But it has been already eſtabliſhed by a final judgment, that the fzu- 
dutics payable by the vaſſals of the crown in Orkney and Zetland are 
carried by this grant. As it is effectual to convey the fixed profits of 
ſuperiority, no ſolid reaſon can be given, why it ſhould not have the 
ſame legal effect in conveying the contingent profits ariſing from the 
caſualties. | 

The difficulties ſtarted by the defenders, as to making effectual a 
gift of theſe caſvalties, are merely imaginary.— They may be ſeparated 
from the ſuperiority without any inconvenience ; the gift of them car- 
ries with it an implied mandate, to inſiſt in a declarator of non- 
entry, by which the benefit of the right can only be obtained. 

There are no words in the ſtatute 1587, c. 74. prohibiting the 
crown to grant the caſualty of relief —The act is merely an injunc- 
tion on the ſheriff not to take compoſitions, and to account in exche- 

uer. 

; Neither was the ſtatute 1587, c. 70. any bar to the grant.— This 
act ſeems to have been little regarded from the firſt. Sir George 

 MKenzie conſiders it as ſolely relative to gifts of ſingle eſcheat ; and, 
even as to theſe, mentions an inſtance, where the court had repelled 
an objection founded on it. Many conſiderable gifts of eſcheat 
were made after this act, without challenge. —Conſequently, it muſt 
be conſidered as obſolete. | | 

The crown therefore, without aid of ſtatute, may diſpoſe of its 

caſualties as well as its feu-duties.— But, in this caſe, the crown was 
authoriſed, by the previous act of parliament, to grant the whole earl- 
dom, &c. * with all its parts, pertinents, and caſuallies. — Theſe words of 
the act apply to the caſualties in queſtion, which, from the firſt erection 
of this earldom, have been part and pertinent of it. The grant to the 
right of ſuperiority, in the original charters, implied a grant to the pro- 
fits thence ariſing.— Though it has been found that the right of ſuperi- 
ority itſelf could not be validly conveyed by the crown ; yet, as the 
profits thereof were diſpoſable by the crown, the grant was effectual to 
convey them, whether feu-duties or caſualties.—Theſe profits are there- 
fore part of the earldom and lordſhip, and conſidered as ſuch in the act 
of diſſolution. 

The purſuer, having right to theſe caſualties, is entitled to infiſt, 
that, before the crown-vaſtals apply to exchequer for their charters and 
precepts, they muſt fettle the compoſition with him; and he is not o- 
bliged to accept of the ſmall compoſitions demanded in exchequer. 
There is not any legal tie on the crown to continue the benignity they 
ſhow their vaſſals in this reſpect ; and it is only as authoriſed by 
privy-ſeal warrants, that the Barons have power to accept of fuch 
compoſitions, —But, as the crown was diveſted of the caſualties of 
ſuperiority in this cafe by the grant 1707, a privy-ſeal warrant 
could not afterwards affect the right of the grantee, or oblige him to 

| | accept 
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accept of any thing. leſs than the legal compoſition of a year's rent 
from theſe vaſſals. They had no jus quæſitum from the mere act of 
favour given by a privy-ſeal warrant, which, if there had been no 
grant of the caſualties, could only be effectual until recalled, and fell 
of courſe on the demiſe of the ſovereign. 

If the grant gives a right to uplift theſe caſualties, that right cannot 
be loſt non utendo.—A particular compoſition will preſcribe, if not 
demanded within the years of preſcription ; but the neglecting to ex- 
act ſuch compoſitions, for any length of time, does not annul the ge- 
neral right of the crown, conferred on the grantee, to demand its ca- 


ſualties whenever they open anew. 


The court pronounced the following judgment : * The Lords having 
reconſidered the memorials, &c. and having alſo confidered the 
acts of diſſolution of the earldom of Orkney in the years 1707 
and 1742, with the charters iſſued from exchequer in purſu- 
ance of theſe acts; and particularly, that clauſe in ſaid charter, 
by which the purſuer claims the ſole power of entering and re- 
ceiving the heritable vaſſals of the crown in Orkney and Zet- 
land, and of intromitting with, uplifting, and diſpoſing of all 
and ſundry the caſualties of the vaſſals vacant, or which ſhall 
happen to vack in all time coming ; anc having alſo conſidered 
the poſſeſſion which has been uniformly held and enjoyed, as 
well by the King's Majeſty and his vaſſals, as by all the Earls 
of Morton and the purſuer, ſince the date of theſe charters to 
this time: Find, that, as the firſt part of this clauſe, granting 
the power of entering the King's vaſſals, has been declared void 
and null by judgment of this court, affirmed in the Houſe of 
Peers, ſo the after part of the clauſe, granting the caſualties at- 
tendant upon, and conſequential of the entry of theſe vaſſals, 
is alſo void and null, and that the clauſe in both branches is il- 
legal and unconſtitutional, as well with reſpect to the rights 
of the ſovereign, his heirs and ſucceſſors, as with reſpect to 
the rights of the heritable vaſſals of the crown. And find, 
that the above clauſe was not warranted by the words, nor by 
the meaning and intendment of the act of diffolution 1707, 
nor of the act 1742. And find, that the charter 1707, tho 
ratified in the parliament of Scotland, yet, being a private act, 
the juſt rights of the King's vaſſals were ſaved and reſerved to 
them and their heirs, by the act /alvo jure cujuſlibet, paſſed in 
the ſame ſeſſion of parliament ; and, in like manner, that the 
fame rights of the King's vaſſals were ſaved and reſerved to 
them by the ſaving clauſe in the act of parliament 1742. And 
* find, that this interlocutor applies, and ſhall extend to all the 
* defenders who are entitled to hold of the crown, as explained 
* by the former interlocutors in this cauſe : And, upon theſe 
grounds, the Lords ſuftain their defences, and aſſoilzie them 
from the concluſions of the purſuer's declarator.' 
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Act. D. Rae, Wight. Alt. Advocate, J. Campbell. Clerk, Orme. 
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No. LXV. | February 4. 1779. 
ALEXKANDER CGAAAAME, 
Againſt 
MARGARET GRAH AME. 


Deathbed. 


RAHAME of Hourſton executed an entail of his eſtate on his 

five ſons ſcriatim, and the heirs-male of their bodies reſpective- 

ly, but did not record the entail.— Charles, the eldeſt ſon, ſucceeded 

his father, and was infeft upon the precept in the diſpoſition of 

entail. —Upon his death, Henry, his only fon, entered into poſſeſſion 

of the eſtate, without making up any titles, and contracted a conſide- 
rable debt to his ſiſter Margaret, and her huſband, Robert Grahame. 

Subſequent to this contraction, the entail was recorded; after which, 
Henry granted a leafe of part of the entailed lands to his ſiſter Mar- 
garet and her huſband for 171 years. Henry poſſeſſed the eſtate. for 
30 years, as heir apparent, and died without iſſue; upon which the 
ſucceſſion opened to his uncle Alexander Grahame, youngeſt ſon cf 
the entailer. 

Alexander made up a title by a general ſervice, as heir of tailzie to 
his brother Charles, the heir laſt infeft ; and, on this title, brought a 
reduction of the abovementioned tack by Henry Grahame to his ſiſter, 
and a removing from the lands, on various grounds; among others, 
that the leaſe was granted on deathbed. | 

Objected by the defender to the purſuer's title : The property of the 
lands leaſed to the defender is ſtill iz hereditate jacente of Charles 
Grahame, the heir laſt infeft, and cannot be taken up by the purſuer 
without a ſpecial ſervice to Charles. — The purſuer's general ſervice e- 
ſtabliſhes his propinquity, but does not veſt in him the right of pro- 
perty in the lands. He has therefore no other title to carry on this 
action but his right of apparency. 

A leaſe of lands clothed with poſſeſſion, is a real right in the lands 
for the time; and, therefore, according to the general principle, can- 
not be challenged by the heir while the lands are in heredtate jacente. 

An exception is admitted in the caſe of a reduction on the head of 
deathbed, brought by an apparent heir of line; but it has been found, 
that this privilege, given to the natural heir, does not extend to the 
heir of proviſion; Edmonſtone contra Edmonſtone; March 16. 1637, 
Durie. 


Although 
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But further :—The purſuer is not the apparent heir of Harry Gra- 
hame, the granter of the deed, nor can make up any titles to him as his 
predeceſſor in the lands.—lrt is only by ſerving heir in ſpecial to Char- 
les Grahame, the heir laſt infeft, that he can veſt himſelf in the pro- 
perty of this eſtate. He is, therefore, in the proper and legal ſenſe of 
the words, the apparent heir of Charles Grahame, and has no connec- 
tion with Harry Grahame, while the lands are in h2reditate jacente. 

The purſuer avoids making up his titles to Charles, that he may not 
be ſubjected to the debts and deeds of the interjected heir, Harry 
Grahame, upon the ſtatute 1095.—His conduct, therefore is in frau- 
dem of the ſtatute ; and the purſuer ought not to have the benefit of 
challenging the deeds of Henry Grahame, while, by lying out unenter- 
ed, he does not become liable for his debts and deeds, as the ftatute 
juſtly requires. 

Anſwered for the purſuer : That, by his general ſervice, he is aſcer- 
tained to be the heir entitled to take up the ſucceſſion to this ſubject ; 
but, without that ſervice, he has ſufficient title, as heir apparent, to car- 
ry on the preſent action. The law has given the privilege of redue- 
tion ex caßite lecti to heirs of proviſion and tailzie, as well as to the 
heirs of line.—Conſequently there is no room for any ſolid diſtinc- 
tion betwixt the heirs apparent of the one kind and of the other. Both 
are accordingly now conſidered as equally entitled to challenge deeds 
on deathbed granted to their prejudice, though antiently the law might 
be different in this reſpect; vide Erſkine, B. 3. t. 8. & 100. 

The purſuer is heir-apparent to the granter of the deed. —Before 
the act 1695, there was reaſon for conſidering the interjected apparent 
heir as a ſtranger. His ſucceſſor ſerving to a remoter predeceſſor was 
not liable in implement of his debts or deeds. But now he is made, 
by ſuch ſervice, to repreſent the interjected heir, who has been three 
years in poſſeſſion, as much as any predeceſſor to whom he ſerves; 
—conſequently, before he makes up his titles, he 1s truly and ſubſtan- 
tially apparent heir to the interjected heir. This is the meaning which 
the ſtatute itſelf puts upon the term Apparent Heir. The ſtatute ſays, 
That, when he is ſerved, * he ſhall be liable for the debts and deeds of 
© the perſon interjected, /o whom he was apparent heir. 


The court found, * That the purſuer's general ſervice is no ſufficient 
title to purſue this action: But found, that the purſuer's right 
of apparency as heir to Charles Grahame, is a ſufficient title to 
carry on the proceſs of reduction on the head of deathbed.” 


Lord Ordinary, Gardenſton. AR. Stewart, Alt. Swinton, 
Clerk, Menzies. 
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No. LXVI. February 5. 1779. 


THOMAS DUNLOPE, andothers, 
Againſt 
ALEXANDER SPIERS, andothers. 


Right in ſecurity, 


UNLOPE and Ralſton merchants in Virginia, upon a ſettlement 

of accompts in September 1763 with James Dunlope merchant 

in Glaſgow, accepted bills to him at twelve months date for the balance 
in his favour. 

At this time James Dunlope had a caſh-credit with Dunlope, Hou- 
ſton, and Co. bankers in Glaſgow, to the extent of L. 1500. In the 
bond of credit, his father, Dunlope of Garnkirk, and others, were jointly 
bound with him to the banking company.—But the credit being en- 
tirely for the uſe of the ſon, he and his father granted a bond of relicf 
to the other obligants. | 

Dunlope junior having drawn out the whole of his caſh-accompt, 
in order to replace the money, applied to the banking-company to diſ- 
count a bill for L. 1500, accepted by Dunlope and Ralſton to him, at 
the time of the ſettlement above mentioned. The company agreed, 
on condition that the bill ſhould be indorſed by others for their further 
ſecurity.— This bill was accordingly indorſed by ſeveral of the cau- 
tioners in the bond of credit, upon which it was diſcounted by the com- 
pany, and the caſh placed to the credit of Dunlope junior. 

In November 1763, Dunlope junior having failed in his circum- 
ſtances, diſponed his whole effects to truſtees, and, in a few. days after, 
he was rendered bankrupt. 

Remittances were afterwards. made by Dunlope and Ralſton in part 
payment of their bill. —Theſe were received at different times; all of 
them after the bankruptcy and truſt-right of James Dunlope, but pre- 
vious to the term of payment of the bill, except one ſmall payment, 
which was ſubſequent to it. i | 

The bill, when it fell due, 22d September 1764, was proteſted by 
the banking-company for non-payment, and. diligence done upon it 
againſt the acceptors; but, as nothing could be recovered from the 
acceptors, the company came upon the indorſees. Dunlope ſenior be- 
ing ultimately obliged to relieve them, his truſtees paid up the bill, 
and took an aſſignation to the debt and diligence.— They afterwards 
adjudged the eſtate of Dunlope junior upon the bill and affignation, 
and brought an action againſt his truſtees for a dividend of his effects, 

correſpond- 
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correſponding to the whole ſum of L. 1500. —In objection to this 
claim, | 

Pleaded for the defenders: Where different perſons are bound for the 
ſame debt, the creditor may attach the eſtate of each co-obligant, and 
may rank upon the eſtate of each for the whole debt.—But if, before 
uſing diligence to affect the eſtates of the ſeveral co-obligants, he has 
either accepted a voluntary payment from one of the debtors, or re- 
ceived a dividend out of one of their eſtates, he can only claim from 
the other obligants the balance which remains,—No diligence by adju- 
dication, arreſtment, &c. could be led againſt their eſtates for any thing 
more. The partial payments, therefore, made by the acceptors in this 
caſe, having been all previous to any diligence done on the eſtate of 
Dunlope junior by the holders of the bill, theſe laſt can only rank for 
the reſidue, after deducing the payments. 


The truſt- diſpoſition by Dunlope junior in favour of his creditors, 


was not equivalent to real diligence done on his eſtate. No lien was 
created over the ſubjects, or at leaſt that part of them which conſiſted 
of moveables.—Thele effects were veſted in truſtees, who had right to 
ſell the whole, and uplift the price; and the creditors had only a per- 
ſonal right of action againſt theſe truſtees to account. 

But the partial payments muſt be deduced, even although this truſt- 
diſpoſition ſhould be held as pledging the ſubject to the creditors of 
Dunlope junior ; for the indorſees were not at that time creditors to 
him.— The truſt-right was executed in November 1763, and the hill 
was not payable till September 1704.—Betore the term of payment, it 
depended altogether upon an uncertain event, whether the drawer was 
to become debtor to the holders of the bill or not. If the bill had been 
paid by the acceptors at that term, no debt whatever would have ex- 
ited againſt the drawer. As it was not paid, the indorſees became cre- 
ditors to Dunlope the drawer, but the debt only commenced at the date 
of the proteſt for not-payment 25th February 1764. The whole par- 


tial payments had been made (excepting the laſt) previous to this 


proteſt ; conſequently they muſt be deduced in computing the debt due 


by Dunlope to the indorſees; and the pledge, or ſecurity, ſuppoſed to 


be eſtabliſhed by the truſt-right, can extend to no more than the ba- 
lance. 


Anſwered for the purſuers : The holders of the bill, in the preſent 


caſe, as creditors of James Dunlope, had a ſecurity over his ſubjects by 


the truſt-right in November 1703.—This ſecurity extended to the 
whole bill, there being no part of it paid at that time. The partial 
payments afterwards made by the acceptors, could not affect the right 
thus acquired over the ſubjes.—lt is an eſtabliſhed point, that, where 
a creditor has different perſons jointly bound for the ſame debt, after 
a lien is created in his favour over the eſtate of one obligant in ſe- 
curity, a partial payment received from another, though in the end it 
will diminiſh the debt, does not affect or diminiſh the ſecurity. 

A truſt-right creates a real lien over the ſubjects of the debtor in 
favour of his creditors, equivalent to attachment by legal diligence. 
In one caſe, the ſecurity is voluntary, and, in the other, it is 


obtained by an operation of the law; but, in both, the effe& is the 
ſame, 


6 


ſame, giving every ereditor a right to be ranked on the ſubjects for his 
whole debt at the time. 

The holders of the bill were creditors to Dunkige | in the whole a- 
mount of it from an earlier period than the traſt-right. When the 
drawer of a bill indorſes it for value, he becomes, from that time, debtor 
to the indorſee. By receiving the indorſee's money, the drawer comes 
under an obligation, that the bill ſhall be paid. The exiſtence of this 
obligation depends on no event nor condition, but takes place from the 
beginning, and arifes from the tranſaction. It is only the endurance 
of the obligation which depends on the event of the acceptor's paying, 
or not paying, the contents of the bill. | 

The nature of the tranſaction implies, that the indorſee muſt firſt 
demand his payment from the acceptor when the bill falls due. If the 
bill is not accepted, or not paid, the indorlee likewiſe, from the tacit 
engagement he is under to take care of the drawer's intereſt, is obliged 
to proteſt the bill, and give the drawer timely notice if it is diſhon- 

oured.— But the obligation on the drawer is, notwithſtanding, direct; 
for the indorſee has immediate recourſe againſt him, and is not obliged 
to diſcuſs the acceptors by legal diligence, as in the caſe of ſubſidiary 
obligations. In the preſent caſe, it neither happened that the acceptors 
paid the bill, nor that the holders failed in any requiſite incumbent on 
them ; conſequently the original obligation on the drawer was never 
removed. 

Allowing the obligation on the drawer to be only ſubſidiary. 
Where a debtor is vergens ad inopiam, and ſtill more, where he is bank- 
rupt, adjudications, or other diligence, may proceed againſt him, tor 
the purpoſe of ſecurity, upon debts 77 diem, and conditional debts, 
whether he is principal or cautioner. The indorſees of this bill, there- 
fore, were entitled to ſecure themſelves by diligence on the effects of 
Dunlope at the time he became bankrupt, November 1763.—Conſe- 
quently, from that period, they had a right to the benefit of the truſt 
as much as any other of his creditors.—It came in place of the ſecurity 


which they would have otherwiſe attained from attaching his effects by 
legal diligence. 


—— EIN 
— — 2 —ñ— 


The judgment of the court was, Find, That the purſuers are only 
entitled to receive a ſhare of the dividends of James Dunlope 
junior his effects, effeiring to the ſum of L. 787: 11 : 8 Sterling, 
being the balance reſting on the L. 1500 bill, after deduction 

of the payments received before the term of payment of the 
bill, and of the proteſt thereof; and remit to the Lord Ordinary 
to hear parties procurators on the effect of the payments made 
after the term of payment of the bill, and the proteſt thereof, 
with power to his Lordſhip to do therein as he ſhall ſee juſt. 


R W X KX „ 


„ 8 Kennet, Act. Sol. General, Alt. Lord has Wight, 
Clerk, Kobinſon. J. Campbell, Rae. Blair, Craig. 
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No. LXVII. | February 6. 1779. 


FAMES DICKSON, 
Againſt 
ADAM WATSON. 


Bankrupt. 


EORGE LANDELS poſſeſſed part of a farm as ſubtenant under 

his father James Landels. Having fallen into arrear of half a 

year's rent, the ſheriff, upon the application of the father, ſequeſtrated 

his crop and ſtocking for ſecurity of this arrear, and of the half year's 
rent to become due at the next term. 

Before that time George Landels became bankrupt. His perſonal 
effects were ſequeſtrated upon the act 12th Geo. III. and a factor was 
named. The factor ſold his crop and ſtocking, and paid up to James 
Landels the year's rent due by his ſon.— The factor, in the ſtate of the 
bankrupt's funds lodged by him, took credit for this article; to which 
It Was 

Objefed by a creditor of the bankrupt : That this arrear of rent is paid 
by the factor, without having been claimed and proved by the cxeditor 
as the ſtatute directs, and therefore cannot be allowed. 

Anſwered for the factor: The creditor, in this caſe, had a ſecurity 
over the crop and ſtocking of the bankrupt by his hypothec, and would 
have been entitled to draw his payment out of theſe ſubjects, without 
coming into this court to claim and inſtru his debt. He had obtain- 
ed a ſequeſtration of theſe ſubjects from the ſheriff for making his 
debt upon them effectual, before the ſequeſtration under the ſtatute 
had taken place. In theſe circumſtances, the creditor was not obliged 
to part with the effects to the factor, and make the circuit of claiming 
and proving his debt before he could recover it. He might have pro- 
ceeded to ſell the ſubjects under the authority of the ſheriff, by whom 
they were ſequeſtrated and thereby got immediate payment of his 
rent. 

There is nothing in the ſtatute to have prevented him from follow- 
ing this courſe.— The ſtatute does not take away the right of hypothec 
itſelf, nor the ſummary methods founded on it, which have been con- 
ſtantly practiſed by landlords for recovery of their rents. 

As, therefore, the creditor could have recovered his debt out of the 
effects, by means of the ſequeſtration, without claiming in this court, 
it was for the intereſt of the other creditors to pay up the debt, and 


relieve the effects of this burden. 
K k Replied 


126) 
Replied for the objector. The ſequeſtration awarded by the ſheriff 


could have no other effect prior to an actual ſale, than to ſecure the 
ſubjects falling under the hypothec from being embezzled. It did not 
transfer the property of the effects to the bankrupt's father, and could 
not prevent them from falling under the general ſequeſtration of this 
court. So it was found in the caſe of Brown contra Gordon and Fra- 
ſer, 1773. | 

Thel "Meats, therefore, could not have been diſpoſed of by the fa- 
ther at his own hand, or by warrant of the ſheriff. The debt, no 
doubt, continued preferable in conſequence of the hypothec ; but there 
was no method of obtaining payment, except by claiming and proving 


it, as directed by the ſtatute. 


The court ſvſtained the objection to the rents ſtated as paid to the 
father, theſe debts not having been claimed or proved by the 


« father in terms of the ſtatute.” - 


Lord Ordinary, Alva. AQ. M*Leod. Alt. Sinclair. 
Clerk, Tait. | 


No. LXVIII. February 10. 1779. 


Colonel A MES SINCLATIR, 

| | Againſt 

The MAGISTRATES and TOWN-COUNCIL of 
| DYSART. 


Servitude, 


HE inhabitants of Dyſart had been in the immemorial uſe of 
bleaching their linen on a ſpot of ground ſituated within Letham- 

ark. In an action brought by Colonel Sinclair, proprietor of this 
park, againſt the magiſtrates and town-council of Dyſart, the purſuer, 
inter alia, inſiſted that the inhabitants were not entitled to make this 
uſe of the park, and . | 
Pleaded: The corporation has no right, either from its charter, or 
other titles, to the property of this ground, or to any ſervitude over 

it. 5 | 

The right of bleaching on the grounds of another, as it is not a ſer- 
vitude known in law, cannot be acquired by mere poſſeſſion. This 
was expreſsly found in the caſe of Carmichael againſt the town of 
Falkland, 13th February 1708, Fount. ; and by a judgment of the 


houſe of Lords reverſing a judgment of this court, where the right of 
: bleaching 


129) 


bleaching had been ſuſtained upon a preſcriptive poſſeſſion; Ninian 
Jeffray againſt the Duke of Roxburgh, 18th February 1755. 

Anſwered for the defenders : It is of no conſequence that the town's 
charters do not make any ſpecial mention of this green. Theſe char- 
ters give the corporation a right to the territory of the town, including 
houſes and lands, unlimited by preciſe boundaries; and, therefore, 
this green having been immemorially poſſeſſed by the inhabitants, muſt 
be held as part of the town's property. 

But, ſuppoſing the right of property were veſted in the purſuer, im- 
memorial uſage has eſtabliſhed a ſervitude of bleaching on this ſpot of 
ground in favour of the town. Though law-books take notice of par- 
ticular ſervitudes which occur moſt frequently under known names, 
they do not ſay that no other ſervitude can be legally conſtituted. — 
Servitudes are as various as there are lawful uſes which one man may 
make of another's property; Voet. J. 8. f. 3. F 12. ; Stair, b. 2.1. 7. § 5. 
Eleaching is certainly a lawful uſe of lands ; and, therefore, the privi- 
lege of bleaching on the grounds of another, may be acquired by every 
method known in law for acquiring ſervitudes. 


The court found, That the town of Dyſart, as a body corporate, 

could, for the uſe of the burgeſſes, and other inhabitants, acqui- 
re by purchaſe, or by immemorial uſage and preſeription, the 
ſervitude here contended for, in its full extent, of water from 
ſaid wells, for family-uſe, waſhing, drying, and bleaching their 
cloaths and linens; and that the corporation, for behoof of its 
burgeſſes and its inhabitants, have, by immemorial uſage and 
preſcription, acquired a ſervitude, or privilege of taking water 
from ſaid two wells, both for family-uſes, and for waſhing their 
cloaths and linens, and of drying and bleaching the ſame upon 


the ſaid green.” 
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Lord Ordinary, Covington, Act. Croſbie. Alt. Ilay Campbell. 
| Clerk, Menzies. 


No. LXIX. | February 12. 1779. 


FOHN T4197 
ant + 
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Creditors of a defuntt. 


— BER VIE was debtor to Helen Simpſon at the time of 


her death in a conſiderable ſum. 
Henry 


„ 


Heary Simpſon, her brother, having been confirmed executor, qua 
neareſt of kin, David Kay, one of his creditors, charged him for pay- 
ment, and arreſted in the hands of Bervie, debtor of the deceaſed Helen 
Simpſon. Others of Henry Simpſon's creditors followed the ſame 
courſe, and David Bervie brought a multiple-poinding. | 

Henry Simpſon dying ſoon after, Aliſon Kay, his relict, expeded a 
confirmation, as executrix nominate to him ; and, among other ſub- 
jects, confirmed the debt due by David Bervie. 

anet Bervie, a creditor of Helen Simpſon, having aſſigned her claims 
to John Tait, he obtained decree for payment againſt Aliſon Kay, as 
executrix confirmed to her huſband, who was executor confirmed to 
Helen Simpſon. This decree was not obtained till the expiry of near 
two years and a half after the death of Helen, and the confirmation of 
Henry Simpſon. 

Tait produced his decree in the multiple-poinding, and contended, 
That, as the immediate creditor of the perſon, to whom the fund in 
queſtion originally belonged, he was preferable on it to all the arreſters, 
who were only the creditors of Henry Simpſon, the next of kin. In 
ſupport of this claim, 

Pleaded for Tait: The proper funds of a defunct ought to be ap- 
plied to the payment of the defunct's debts, before they can be touch- 
ed by any creditor of his executors.—If the executor is the next of 
kin, a reſiduary right may remain to him in the defunQ's effects, de- 
duftis debitts ; but, until the debts are paid, he is no more than a tru- 


Nee, and his creditors can have no right to payment out of effects 


which he only holds in truſt.—Accordingly, it is laid down by our 
lawyers, that the creditors of the defunct are always to be preferred on 
the executry funds to thoſe of the 2 though the latter ſhould 
have uſed prior diligence ; Stair, b. 3. t. 8. Y 60.; Erſk. b. 3. t. g. 
y 42. And it is not faid by theſe writers, that there is any limitation 
in point of time upon the creditors of the defunct in demanding their 
payment. They are conlidered as always preferable to thoſe of the 
exccutor, as long as there are tunds in his hands, 

The act 1695, c. 24. does not invalidate this doctrine. The object 
of this act was, to give a remedy to the creditors, both of the defunct 
and of the neareſt of kin, where the neareſt of kin did not confirm. 
All the proviſions in the act are relative to the caſe of there being 
no confirmation. In the firſt part of it, the made of attaching the de- 
funct's ſubjects is pointed out; and it is added, With this proviſion 
always, that the creditors of the defunct doing diligence to affect the 
© moveable eſtate within year and day of the debtor's deceaſe, ſhall al- 
* ways be preferred to the diligence of the neareſt of kin.” 

It is therefore only in caſe the neareſt of kin does not confirm, and 
the creditors follow out the courſe preſcribed by the ſtatute, that this 
proviſion applies, or that the limitation on the heirs of the defunct can 
take place. 

When the next of kin confirms, he becomes truſtee for all the cre- 
ditors; and, on the eſtabliſhed principles of law above mentioned, 


the creditors of the defunct muſt be paid out of the ſubjects before 
| any 


Wu 
any reſidue to which he may be entitled can be affeQed by his credi- 


tors. 

Anſwered for the creditors of the neareſt of kin : Antiently, in the 
law of Scotland, as well as in the early period of the Roman law, the 
heir was ſo 1 conſidered as eadem perſona cum defuncto, that no di- 
ſtinction was made after the defunct's death betwixt the debts of the 
one and the other. The eſtate to which he ſucceeded was equally lia- 
ble to be attached by the diligence of his own creditors as of thoſe of his 
anceſtors, without any difference but what might ariſe from the nature 
or priority of the diligence itſelf. This was remedied in the law of 
both countries, and a preference given to the creditors of the defunct ; 
but, in Juſtice likewiſe to the creditors of the heir, the law, wherever 
it gives the remedy, reſtricts it to a limited time.—ln the Roman law, 
the creditors of the defun& were obliged to apply for the beneficium ſe 
parationis, allowed by the pretor within five years, otherwiſe the ge- 
neral rule took place. 

Previous to the act 1621, c. 24. it appears to have been our law, that, 
after titles were made up to the anceſtor's ber:table ſubjects by the heir, 
no preference was given to the creditors of the anceſtor. By this ſta- 
tute, a preference is eſtabliſhed in their favour, but, under the proviſion, 
that diligence is done againſt the eſtate of the defunct by them within 
three years after his death. — The terms of the ſtatute imply, that both 
the preference itſelf, and the limitation attending it, hold equally in the 
caſe of an heir entered, and an heir in apparency. 

In moveable ſucceſſion, it was a doubtful queſtion, prior to the act 
1695, whether the creditors of the defunct had a preference? In one 
deciſion it was found, that they had; Laird of Kirkhead contra Irvine, 
16th December 1674, Stair, —This ſeems, however, to have been till 
conſidered as a point not fixed; vide Sir Jonn Niſbet's doubts, voce 
Execution. But, by the act 169. 5, a permanent rule was eſtabliſh- 
ed. 

It appears from the narrative of this ſtatute, that the purpoſe of the 
legiſlature was to put the moveable ſucceſſion on a footing with the 
heritable, ſo far as circumſtances would permit.—lt ſets forth, that the 
law is deficient as to the affecting with legal diligence the moveable 
eſtate of a defunct, in ſuch a manner as a defunQ's heritage may be 
affected. A preference of the ſame kind, as in heritage, is given to 
the creditors of a defunct; but the leſs permanent nature of the ſubject 
ſuggeſted, that in moveables it ſnould be of ſhorter endurance; and, ac- 
cordingly, the ſtatute confines it to a twelvemonth. 

T his limitation of the preference takes place whether the neareſt of 
kin lies out without confirming, or expedes a confirmation. The doc- 
trine, that executors confirmed are no more than truſtees for the credi- 
tors, and have no right themſelves in the effects, may apply to exe- 
cutors nominative or dative ; but not to the neareſt of kin confirmed. 
The neareſt of kin is the heir in moveables, and the confirmation 
no more deprives him of that charaQter, and renders him merely a 
truſtee, than a ſervice as heir reduces an heir in heritage to that ſtate. 

LI —He 
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—He muſt indeed diſcharge the burdens affecting the moveable eſtate 
to the extent of the inventory, and he will not be benefited by the ſue- 
ceſſion beyond the free reſidue. In both reſpects, the caſe of an heir 
with reſpect to heritage, is entirely ſimilar. 

But, whether the neareſt of kin after confirmation be conſidered as a 
truſtee, or as heres in mobilibus, the ſtatute 1695, both from the terms 
and intendment of it, reaches to the caſe of the next of kin confirmed, 
in like manner as the ſtatute 1661 reaches to the caſe of an heir ſerved. 
— The heritable and moveable ſucceſſion muſt be put on the ſame footing, 


agreeable to the intendment of the ſtatute, 


The court found, That Mr Tait is entitled to be preferred to the 
other competitors on the funds i medio, for his claims in right 
of Janet Bervie, as it is a debt due by Helen Simpſon, to whom 


© the funds belonged.” 


Lord Ordinary, Anlerville. AQ. Armſtrong. Alt. Rolland, Sinclair. 
Cie; k * Gin. 


No. LXX. February 17. 1779. 
IO HN BUR NM 
Againſt 
WILLIAM ADAM. 


Member of Parliament. 


T the Michaelmas head court for the county of Kinroſs 1778, 
A John Burn claimed to be enrolled as a freeholder on the follow- 
ing titles: Imo, Charter of ſale and reſignation under the great ſeal of 
the lands and barony of Kinroſs, and others, in favour of George 
Graeme, Eſq; 24, A contract of wadſet, by which Mr Graeme diſ- 
poned to the claimant certain parts of the lands contained in the char- 
ter, and conveyed the ſaid charter and precept of ſeizin to him, ſo far 
as reſpected the lands mentioned in the contract. 370, Inſtrument of 
ſeizin proceeding on the charter and contract. Along with theſe titles, 
the uſual certificate was produced, that the lands diſponed ſtood valued 


in the ceſs-roll at or above L. 400 valued rent. 


Objections were made to the claimant's titles by Mr Adam, one of 
the freeholders, and it was carried on a vote 0. to enroll, The claim- 
ant complained to the court of ſeſſion. 


In 
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In the anſwers to this complaint, the following ohjiection, which had 
not been made at the meeting, was ſtated to the claimant's qualiſica- 
tion. The charter of the eſtate of Kinroſs, and, in particular, that parc 
of it diſponed to the claimant, is diſconform to the ſignature on which 
it proceeded, in this reſpect: That the charter contains different par- 
cels of land ſaid to be part of the barony of Kinroſs, which are not ſpe- 
ciſied in the ſignature, as comprehended in this barony. The charter, 
therefore, as being diſconform to its warrant, is void, and conſequently 
cannot avail the complainer in ſupport of his claim. | 

The claimant contended, in the , place, That the court was not 
competent to judge of this objection, becauſe it had not been propoſed 
in the meeting of freeholders, and was only ſtated in the proceedings 
upon the ſummary complaint Upon this point the ſame arguments 
were uſed by the parties, as in a caſe where it had formerly occurred, 
Stewart contra Dalrymple, July 28. 1761, in which the court had ſuſ- 
tained their juriſdiction by a judgment affirmed in the houſe of Lords. 
It was further 

Pleaded for the complainer : That the court of frecholders were not 
competent to judge of this objection, though it had been ſtated at the 
meeting. 

A charter from the crown of lands, of ſuch value as the law requires, 
and infeftment on it, are the only titles requiſite to produce to the 
meeting of freeholders, in order to be enrolled. The juriſdiction of 
the freeholders goes no further than to ſee the proper evidence, that the 
claimant has thoſe feudal titles veſted in him.—They may judge of 
ſuch objections to the validity of the titles as appear on the face of 
them ; but they have no right to inveſtigate the grounds and warrants 
of the charter, in order to determine upon its validity. They cannot 
even oblige the claimant to produce them. 

Mr Graham's charter from the crown is, ex face, perfectly complete, 
containing every parcel of land upon which the complainer founds 
his qualification. The objection now offered does not appear on the 
face of the charter, but 1s gathered from one of its warrants. It is 
therefore extrinſic, and cannot be judged of by the freeholders.—The 
proceedings of freeholders in taking cognizance of extrinſic objections 
have been often over-ruled by the court : Sir Patrick Dunbar againſt 
Budge, 26th February 1745; Campbell of Shawheld againſt Muir, 5th 
February 1760 ; Walter Stewart againſt David Dalrymple, 28th July 
1761,—The court have decided on the ſame principles in a variety of 
caſes where objections were made to decrees of diviſion, produced in evi- 
dence of the claimant's valuation.—Such objections as appear ex facie 
of the decree, may be conſidered by the freeholders ; but they cannot 
enter on any extrinſic objection drawn from the grounds of the de- 
cree; Galbreath againſt Cunninghame, 17th January 1755; Forreſter 
againſt Preſton, 18th February 1755; Wemyſs againſt M*Kay, 28th 
February 1759; Campbell againſt Grahame, 5th February 1760. 

Anſwered for the reſpondent : It may be admitted, that the free- 

holders are not entitled to inveſtigate the grounds of the claimant's 
charter, in order to determine, whether the right of property belongs 

to 
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to him, or to a third party. The claimant, by poſſeſſing under his chars 
ter and infeftment, is held in law to be the proprietor ; and the free- 
holders have no juriſdiction to inquire any farther. —His right of pro- 
perty under theſe titles can only be challenged by a perſon claiming a 
right in himſelf to the lands. If the party entitled to bring the chal- 
lenge does not chooſe to inſiſt in it, but allows the claimant to continue 
in poſſeſſion, it is jus tertiz for the freeholders, or any other perſon, to 
3 This was the only point determined by the court in the deci- 
ſions founded on by the complainer. 

But, where the objection does not depend on a third party bivkes 
a preferable right to the claimant, but on the validity of the titles them- 
{elves, and they are challenged as void and null, the objection is not iu 
tcrtii to the freeholders. If they have any right to ſee that title-deeds 
{hall be produced at all, they muſt likewiſe be competent to examine, 
whether theſe deeds are falſe, or ſubject to any nullity ; and, for this 


purpoſe, to admit of every kind of evidence, whether intrinſic or not. 


Objections perfectly clear may lie to the verity of the titles, though 
not appearing on the face of them. A charter cannot be conſidered as 
proceeding from the crown, if it has not the authority of a ſignature. 
—'The writing is null and void, as much as if it were forged ; conſe- 
quently the freeholders would be competent to judge of the objection, 
though it might require extrinſic evidence to ſupport it. There is no 
diſtinction betwixt the caſe where a charter proceeds, without the au- 
thority of any ſignature, and the preſent caſe, where the ſignature does 
not authoriſe the charter; and the ſubjects conveyed by the latter are 
not mentioned in the forniato The freeholders, therefore, were com- 
petent to have judged of this objection. 

The merits of the objection itſelf were argued by the parties, but 
received no judgment, the court being of opinion, that the freeholders 
were not competent to judge of the objection. 


The judgment was, Repel the objections againſt the faid John 

Burn his being enrolled in the roll of freeholders for the ſaid 
county of Kinroſs ; ; and find, that the freeholders of ſaid coun- 
ty did wrong in refuling to enroll the ſaid John Burn in the 
ſaid roll; and therefore grant warrant to, and ordain the ſheriff 
clerk of ſaid county to add his name to the ſaid roll.“ 


ER. RO 
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Act. Rae, Al. Murray. Alt. Croſbie. 
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No. LXXI. | February 19. 1779. 


THOMAS BUCHANAN, and CO. 


Againſt 


FA AES SOMERFILLS 
Preſumption.—Novatio debiti. 


ESS RS. Bogle; Somerville, and Co. ſtood indebted to Thomas 
Buchanan and Co. in the ſum of L. 97, for different articles by 
open accompt. 

In July 1776, Somerville ſold his ſhare in the company to Jamieſon, | 
one of the partners.—The copartnery contract expired 1ſt May 1777 3 
on which day the diſſolution of it was advertiſed in the news-papers, 
and the creditors of the company deſired to apply to Meſſrs Bogle and 
Jamieſon for payment.—From that time a new company took place, 
under the firm of Bogle, Jamieſon, and Co. conſiſting of the former 
partners, with this variation, that Somerville was entirely out, and one 
new partner aſſumed, 

Buchanan and company ſoon after applied for payment of their ac- 
compt to Jamieſon, who propoſed, that, as immediate payment was 
not convenient, they ſhould take a bill payable at ſix months date for 
the amount of the accompt.— The creditors agreed; but, underſtand- 
ing that the bill was to be accepted by the old company, drew it upon 
Bogle, Somerville, and Co. They likewiſe made out the accompt in 
their name, and ſubjoined a receipt to it in the following terms: Re- 
© ceived their acceptance for the above L. 108: 17: o, payable ſix 
months after date, when paid is in full.“ 

In place of the above draught, the creditors afterwards agreed to 
take a bill accepted by Bogle, Jamieſon, and Co. for the money. 

This bill, when due, was proteſted for non-payment againſt the ac- 
ceptors, who, before that time, had become bankrupt ; and afterwards 

the creditors brought an action againſt all the partners of the old com- 
| pany, for payment of their accompt. No appearance was made for any 
of them, except Mr Somerville, the others being likewiſe partners of 
the new company, and acceptors of the bill. 

Pleaded in defence for Somerville : The debt due to the purſuers by 
Bogle, Somerville, and Co. was diſcharged by the purſuers, who took 
in place of it the bill accepted by the new company ;—conſequently 
the defender is not liable. 

The purſuers are, at any rate, in mora. They ought to have de- 
manded their payment from him at the time the company was diſ- 
* If they had done ſo, he could have paid them ſafely, as the 
Mm | new 
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new company were at that time ſolvent. But the purſuers wilfully 
poſtponed their payment, by taking the bill at ſix months. — They 
have themſelves, therefore, only to blame, that they have come too late, 
and after their debtors are inſolvent. 

Anſwered for the purſuers : It is a tranſaction which will not, in du- 
bio, be preſumed, that a creditor conſents to his debtor becoming free, 
upon another becoming bound. The conſent of the creditor to free the 
original debtor muſt be clearly eſtabliſhed; and, if circumſtances can 
admit of another conſtruction, it will not be inferred. 

In this caſe, the purſuers did not give any abſolute or unqualified diſ- 
charge of the accompt to the partners of the old company on getting 


te bill. The diſcharge was only conditional, upon payment of the 


acceptance received for the amount of their accompt.—lf the bill had 
been paid, the condition would have been purified, and the diſcharge 
effectual to all parties. —But, as it was not paid, no perſon is free from 
the debt who was formerly bound ; and the partners of the old com- 
pany, to whom the furniſhings were made, are {till liable. 

This tranſaction did not cut out the defender from any relief a- 
gainſt the partners of the new company, which he would otherwiſe 
have been entitled to.— The claim of the purſuers for payment muſt 
have preceded any ſtep taken by the defender for relief. If the pur- 
ſuers had allowed the matter to lie over during theſe ſ1x months upon 
the footing of the open accompt, without taking any acceptance, the 
defender ſtill would have remained liable; —yet, in that event, he 
would have been equally deprived of his relief, as in the caſe that has 


really happened. 


The court * ſuſtained the defences, and aſſoilzied the defender.“ 


Lord Ordizary, Heike. AA. Iny Canplell. Alt. Wight, 
Clerk, Tait. 
No. LXXII. February 25. 1779. 


FAMES DYMOCK, 
Againſt 
LI DU LE of MONTROSE. 


Glebe. — Miniſter's Feuel, 


Dymock miniſter at Aberfoil brought an action before the 


court, againſt the Duke of Montroſe, proprietor of the great- 
er 
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er part of the pariſh, ſetting forth, that the moſſes out of which the 
former miniſters caſt their peats were all exhauſted, but that there ſtill 
remained extenſive moſſes within the pariſh; and, therefore, that it 
ſhould be declared, that the purſuer, and his ſueceſſors ſerving the 
cure in that pariſh, have right of caſting, winning, and away-taking 
© feuel, fail, and divot, from the moſles ſtill unexhauſted, for the uſe 
of their families. | 

Pleaded for the purſuer : By act 1593, c. 65. ratified by act 1661, 
c. 21. it is enacted, That the ſaid glebes be deſigned with freedom 
of foggage, paſturage, feuel, fail, and divot, loaning, free iſh and en- 
* try, and all other privileges and rights, according to uſe and wont 
© of old.” | | 

The expreſſion in the ſtatute, © according to uſe and wont of old, 
applies to the v/age of ſupplying miniſters with feuel and other articles 
mentioned in it, as well as the glebe.— The meaning of the clauſe is, 
that, as miniſters were, according to antient cuſtom, entitled not only 
to a glebe, but to feuel, &c. theſe other articles ſhould be deſigned a- 
long with all glebes to miniſters not already in poſſeſſion of them. 

It is not, therefore, neceſſary, that the purſuer ſhould be able to ſhow, 
that he, or his predeceſſors, have been in uſe of taking their feuel from 
the moſs in queſtion.— He is equally entitled to have feuel deſigned to 
him out of the moſſes of the pariſh as a glebe out of the land of it. 
If a miniſter could not, under the ſtatute, Jay claim to any thing more 
than what he has been in immemorial poſſeſſion of, this clauſe would 
be perfectly ſuperfluous; for immemorial ule is ſufficient title to con- 
tinue in poſſeſſion without the aid of any ſtatute. 

Anſwered for the defender: The plain import of act 1593 is, that, 
notwithſtanding the ſpectal right given in the firſt part of this ſtatute to 
inſiſt for deſignation of a glebe, ſuch clergy as were in poſſeſſion of 
any of the ſervitudes mentioned in the act ſhould not, by getting the 
glebe, be deprived of the ſervitude.—T his was neceſſary to prevent all 
miſapprehenſion as to the meaning of the act. 

If the ſtatute were to be interpreted in the manner the purſuer con- 
tends for, it would pave the way for many claims on the part of the 
clergy, which they have not as yet pretended to. The miniſter's 
cl.im to feuel would not be limited to peats. The ſtatute makes no 
exception; and, therefore, where there are coal-pits, but not moſſes, 
the miniſter would be entitled to a deſignation out of a coal-pit.— The 
clergy have the ſame right to the other privileges mentioned in the 
ſlatute as they have to feuel. | 
Every miniſter in Scotland, therefore, would be entitled to inſiſt, 
that the heritors ſhall provide him, not only with feuel, but alſo with 
foggage, fail, divot, &c. No ſuch claims as theſe were ever heard of, 
which is ſatisfactory evidence of what has been always underſtood to 
be the intention of the ſtatute. 

The purſuer having likewiſe alledged, That he and his predeceſſors 
had, at different times, taken their peats from different moſſes in the 
Pariſh, beſides the moſſes now exhauſted, the court ordained the pur- 
ſuer to give in a ſpecial condeſcendence of theſe alledged acts of =— 

| ion; 
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ſion; and, a condeſcendence being accordingly given in, the court pro- 
nounced this judgment: 


Having reſumed the conſideration of this cauſe, with the fore- 
going condeſcendence in behalf of the purſuer, and anſwers for 
© the Duke of Montroſe defender, they find the condeſcendence 
© not relevant.—Suſtain the defence for the Duke of Montroſe, 
and aſſoilzie him from this proceſs.” 


Lord Ordinary, Monboddo. Act. W. Roteriſon. Alt. Lord Advocate. 
Clerk, Campbell, | 


No. LXXIIL February -26. 1779. 


M*LURE and M C R E E, 
Againſt 
O HN PATERSON. 


PDactum Illicitum.— Sale of ſmuggled goods. 


Veſſel loaded with foreign brandy in ſmall caſks having come in 
| to Clanyard-bay, on the coaſt of Galloway, Paterſon, jointly 
with others, purchaſed on board of the ſhip part of the cargo.—The 
caſks were brought on ſhore by the purchaſers during night in boats 
hired by themſelves, and were left on the coaſt among the rocks until 
a convenient opportunity ſhould be got of carrying them away. In a 
few days after, the purchaſers granted an obligatory miflive to Thomas 
Ferguſon, proprietor of the goods, for the price. 

Part of thefe ſpirits was ſeized by the revenue-officers ; but the re- 
mainder came ſafe into the hands of the purchaſers, who afterwards 
refuſed payment of the price.—Ferguſon indorfed to truſtees the obli- 
gatory miſhve, and they brought an action upon it againſt the purcha- 
ſers before the admiral, which was carried into the court of feſſion by 
advocation. The purchaſers contended, that, at any rate, they were 
only liable for the price of what ſpirits they had received; but, pa- 
ratim, 

Pleaded in defence againſt payment of any part of the price: Foreign 
brandy is prohibited, by the revenue ſtatutes, to be imported in ſmall 
caſks, under the penalty of forfeiture to the crown. The goods, in 
the preſent caſe, falling within the enactment of theſe ſtatutes, were 
imported into this country, and had incurred forfeiture before they 
were fold to the defenders.—Previous to the fale, the veſſel with the 
prohibited goods on board, had come into Clanyard-bay, which is with- 
| In 
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in the limits of a port.— This is held in law to be an act of importa- 
tion, as much as if the goods had been landed on ſhore; and the reve- 
nue officers were entitled to have ſeized them on board of the ſhip as 
forfeited by law. 

In every inſtance where goods are ſmuggled, the property of them 
veſts in the crown from the time of committing the offence, and not 
merely from the time of ſeizure or condemnation. This neceſſarily 
excludes all kind of commerce in the goods ſmuggled. —The holder of 
them cannot transfer the property to the purchaſer. Any ſale made 
by him flows @ non domino, and the crown could ſeize the goods, though 
in the hands of a bona fide purchaſer. 

But, at whatever time the property of ſmuggled goods veſts in the 
crown, if both parties are in the full knowledge that the ſubject ſold 
was ſmuggled, the ſale is a contract /uper re liicita; and no action can 
be given to purchaſer or ſeller for implement of the contra&t.—All . 
traffick of this kind is conſidered by the law as criminal. Severe pen- 
alties are enacted by ftatute againſt thoſe who knowingly offer prohibit- 
ed goods to ſale, or knowingly purchaſe them, 11th Geo. III. c. 30. 
\ 18. 

It is of no conſequence, therefore, that the importing of ſuch goods 
is not a moral wrong in itſelf, — When, by the act of the legiſlature, 
the public revenue is fixed, and ſmuggling prohibited, it is thereby ren- 
dered criminal ; and the defrauding the King of his revenues 1s to be 
conſidered thereafter as a moral wrong, as much as the defrauding an 
individual of his property. 

The court have repeatedly found, that no action lies at the inſtance 
of a buyer againſt a ſeller for delivery of ſmuggled goods, nor for da- 
mages on account of the non-performance of any ſmuggling contract; 
Scougle and Young againſt Gilchriſt, 16th November 1736 ; Cockburn 
againſt Grants, 2d November 1741; Duncan againſt Thomſon, 1766. 

In the preſent caſe, there was not merely a ſale of goods knowing 
them to be ſmuggled, but a joint adventure, where both parties were 
equally concerned in defrauding the crown of its revenue. 

An y/wered for the purſuer : Goods, on being ſmuggled, do not veſt 
iþſo facto in the crown. In no caſe of forfeiture whatever has the crown 
any real right in the effects from the time of committing the offence, 
unleſs the ſtatute enacting the forfeiture declares, that it ſhall draw back 
to that period. If this is not expreſsly provided, the property remains 
with the holder, and does not veſt in the crown until condemnation, or 
at leaſt rill ſeizure. 

The revenue ſtatutes contain no declaration, that the forfeiture 1s to 
draw back to the time of ſmuggling. —They plainly iniimate the con- 
trary.— The words of theſe ſtatutes are, That the goods ſhall be for- 
« feited.' Although, therefore, goods are liable to forfeiture by being 
ſmuggled, they remain in commercio, and are the property of the 
holders until they are condemned, or at leaſt ſeized by the crown of- 
ficers.— The contrary doctrine is not ſupported by any authority from 
the law of this country, or the law of England. — But, in the preſent 
caſe, there is no room for this queſtion, At what time the goods were 
forteited. As they never were condemned in the court of exchequer, 
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they cannot be conſidered by this court as forfeited now, or at any 


other time. 
The knowledge of parties, that the goods fold were ſmuggled, is no 


defence againſt payment of the price. 

Foreign brandy is the ſubject of commerce in this country as much 
as any other article of trade: and, although ſmuggled into the coun- 
try, yet, as long as the goods remain the property of the private party, 
and are not put extra commercium by ſeizure and condemnation, the 
ſale of them is lawful. | | 

The offence in the caſe of ſmuggling is entirely malum prohibitum. 
By importing foreign brandy in ſmall caſks, no moral wrong is com- 
mitted, and the criminality of the importer ariſes ſolely from tranſgreſ- 
ſing a ſtatutory prohibition. The only penalties or forfeitures, there- 
fore, which can be inflicted by judges on the offence, are thoſe which 
the ſtatutes have enacted. —This is the rule of law in every caſe where 
a treſpaſs is declared by ſtatute.— If it is meant that any contract or 
tranſaction betwixt the parties ſhould be voided, over and above other 
penalties, it is ſo declared in the ſtatute. The legiſlature thought this 
expedient in the caſe of game debts; and, accordingly, the obligation 
of debt is declared expreſsly to be voided by the act gth Anne, c. 13. 
But, on the other hand, although members of the court are, by act 
1594, c. 216. expreſsly prohibited from purchaſing p/cas and penalties 
annexed to the offence ; yet, as the ſtatute does not go further, and de- 
clares the tranſaction itſelf to be annulled, it is a fixed point, that the 
fale of the plea is good. —Among the many revenue ſtatutes enacting 
forfeitures and penalties, no ſtatute is to be found declaring, that per- 
ſons ſelling ſmuggled goods ſhall forfeit to the purchaſer the price of 
the goods ſold and delivered to him.—From this, it may be concluded, 
that the legiflature has purpoſely avoided that mode of correcting the 
evil as dangerous to the freedom of commerce. 

The deciſions founded on do not apply. In theſe caſes, action was 
brought for implement of contracts to furniſh ſmuggled goods. The 
purſuer, therefore, was demanding performance of an unlawful act, 
which could not be enforced by the court. —But the payment of the 
price for goods delivered, is an act of common juſtice, and, therefore, 
it cannot be unlawful to demand it.—In one of theſe caſes, Cockburn 
againſt Grants, for delivery of run goods, Lord Kilkerran obſerves, 
that, * where they are ſold and delivered, it was not doubted that there 
© lay action for the price.” Accordingly, in every caſe where ſuch ac- 
tion has been brought, it has been ſuſtained ; Commiſſioners of the 
cuſtoms againſt Morriſon, 27th November 1723, Rem. Dec. where 
action was ſuſtained for the price, although the goods were ſeized be- 
fore delivery; Wilkie againſt M'Neil, 6th November 1740, Home; 
Drummond againſt Yule, July 1743, Bank. b. 1. t. 19. F 17. ; Walker 
againſt Falconer, 27th February 1757, Fac. col. 

The court were of opinion, That, in this caſe, it was not neceſſary to 
determine the point, at what time ſmuggled goods are put extra com- 
mercium, and veſted in the crown, as, from the other circumſtances, 


there 


1 


there was ſufficient ground for holding the tranſaction to be unlaw- 
ful. 


The judgment was, Find no action lies on the note in queſtion, 
and aſſoilzie the defenders.” 
A reclaiming petition for the purſuers was refuſed without an- 
ſwers. 


Lord Ordinary, Auchinlecł. Act. Rae, G. Wallace. Alt. Cullen. 
Clerk, Tait. 


No. LXXIV. | March 2. 1779. 


FOUAN LESLIE of Balquhain, 
Againſt 


DA4F/ ID OTA 
Tailzie.—Powers of the heir in granting leaſes. 


N 1692, Patrick Leſlie executed an entail of his eſtate of Balquhain 
in favour of his ſecond ſon, and a ſeries of heirs in ſucceſſion. 
This deed contained a prohibition on the heirs of entail to grant leaſes 
below the former rental ; but the entailer afterwards, by a new deed, 
revoked this prohibition, and allowed the heirs to grant tacks below the 
rental, Under this entail, the eſtate of Balquhain was held ſucceſſively 
by the inſtitute George Leſlie and his two ſons. Upon the death of 
the youngeſt, the ſucceſſion opened to Antonius Count Leſlie, who en- 
tered into poſſeſſion. 

Patrick Leſlie Grant, the next proteſtant heir of tailzie, brought an 
action for ſetting aſide the right of Count Antonius to the eſtate, on 
the ground of his being an alien. This proceſs continued in court ſe- 
veral years, and was attended with conſiderable expence to the purſuer, 
the greateſt part of which was advanced by Mr Orme, his agent, who 
had likewiſe expended money on Leſlie's maintenance and education. 
The purſuer, in the end, prevailed both in this « court and in the houſe 
of Lords. - 

After the judgment of that houſe, Leſlie, upon a ſettlement of ac- 
compts, granted two bonds to Orme for the amount of the whole of 
his advances, together with a gratuity for his trouble and rifk. 

He afterwards executed various deeds in favour of Orme, in order 
to ſecure his payment. The firſt of theſe was a leaſe (25th April 176 5) 
for nineteen years, of the whole eſtate of Balquhain, for which Orme 


became bound to pay a rent of L, 300 yearly, and to apply what fur- 
ther 
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ther ſhould be received from the ſubtenants, after deducing the expence 
of management, towards the extinction of Leſlie's debts. 

In 1769, this leaſe was diſcharged by both parties; and, for the 
better ſecurity of Orme, a new leaſe of the eitate was granted in his fa- 
vour for the ſpace of four times ninzteen years, at the rent which the 
lands then paid, amounting to L. 755 Sterling. —Orme, on the other 
part, agreed to deduce from the debt due by Mr Leſlie the amount of 
a graſſum, which had been previouſly calculated by an accomptant, as 
ſuitable to the value of the leaſe.— There is alſo a clauſe in this leaſe, 
relieving Orme of all further augmentations of ſtipends or ſchoolmaſ- 
ter's ſalaries, and of the expence of building and repairing kirks, man- 
ſes, &c. and alſo of the rogue, bridge, and road-money. | 

Of the ſame debt, Leſlie gave bond of corroboration to Orme for 
the balance due to him, after deduction of the graſſum.—For the pay= 
ment and ſecurity of this and his other debts, he likewiſe executed in 
favour of Orme, a truſt-diſpoſition of the whole tack-duty during the 
leaſe, excepting L. 300, payable annually to himſelf; and in caſe any 
of the heirs ſhould refuſe to ratify the deed, the tack-duty is reſtricted 
to the ſame ſum, until ſuch time as the whole debts ſhould be paid. — 
Leſlie afterwards executed new deeds in Orme's favour. By one of 
| theſe, Auguſt 17069, a privilege reſerved in the former leaſe to him, his 
heirs, and afſignees, of aſſuming poſſeſſion of the manſhon-houſe and 
mains, is limited to him and his heirs.—By another deed, September 
1773, Lellie further reſtricts his privilege to the berirs-male of bis body. 
le likewiſe, (September 1773), upon receiving a ſmall graſſum, lets 
to Orme the whole eſtate for other nineteen years, after expiry of the 
four nineteen years. All the deeds were afterwards ratified by Patrick 


Duguid, next heir of entail. 
Leſlie having died without iſſue, the ſucceſſion devolved upon Pa- 
trick Duguid, who raifed a proceſs of reduction for ſetting aſide the 
whole deeds above mentioned, granted by Leſlie to Orme. After Pa- 
trick's death, John Duguid, his ſon, and next heir, inſiſted on this 
proceſs, on two ſeparate grounds, 190, That, in the deeds under re- 
duction, an undue advantage had been taken of the granter. 20, That 
they were null and void, as being ultra vires of Leſlie, who held the 
eſtate under a ſtrict entail. —On the laſt of theſe grounds, 

Pleaded for the purſuer : 1mo, By the entail of Balquhain, it is ren- 
dered unlawful for the perſons called to the ſucceſſion, * to ſell, anail- 
zie, or diſpone the lands, &c. The expreſſions anailgie and alienate are 
not technical words, appropriated to ſignify a deed conceived in a 
particular form.— Whether a deed is to be conſidered as an alienation 
or not, muſt depend on the ſubſtance and extent of the right conveyed. 
The leaſes to Mr Orme for five times nineteen years alienated the eſtate 
as much as if the defender's right had been compleated in the feudal 
form. In ſome reſpects they took away more from the heir of cailzie 
than if a perpetual right had been granted ; for the heirs of tailzie 
were burdened with the augmentations of ſtipends, and other taxes a- 
bove mentioned.—In ſubſtance, theſe leaſes reſolved into a ſale of the 


eſtate for an annuity out of it, 


A leaſe 


„ 


A leaſe of extraordinary endurance is held by the writers on the law 
to be an alienation : Craig, lib. 3. dieg. 3. H 26. Stair, b. 2. t. 2.4 13. 
Sir G. M*Kenzie, in his obſervations on act 1621, which prohibits 
alienations by debtors in defraud of creditors, takes notice, that the act 
was interpreted, as extending * to ach let by the debtor to the preju- 
dice of his creditors.” In a reduction on the head of death-bed, a 
tack for three times nineteen years, was held to be a ſpecies of aliena- 
tion by the court, and ſet aſide; Chriſtieſon againſt Ker, December 
1733 Dict. v. Deathbed. 

The conſequences of a contrary doctrine would lead to the annihi- 
lation of many old entails. They ſeldom contain any reſtrictions with 
recard to the endurance of the leaſes, to be granted by the heirs, long 
leaſes being then unknown. 

On the ſame ground that a prohibition to alienate is ſuppoſed not to 
reſtrain the heir as to the endurance of the leaſe, it can have no effect 
to reſtrain him as to the guantum of rent to be ſtipulated. The word 
alienate reaches to both, or neither. Were the latter conſtruction to be 
put upon it, the heir of entail in poſſeſſion might reduce the right of 
all the ſucceeding heirs to a ſhadow, and effectually alienate the eſtate, 
provided only he does not execute the conveyance according to the 
feudal forms. 

But, if the clauſe in the entail of Balgubain is not ſufficient to re- 
ſtrain the heirs of tailzie from granting leaſes, though of the long- 
eſt endurance, no clauſe whatever could anſwer this purpoſe ; and 
an expreſs prohibition in the deed 20 to grant long leaſes, would be 
ineſſectual againſt the leſſees. 

The maker of a ſettlement is no doubt conſidered, in the act 1685, 
as entitled to inſert any proviſions into it he chooſes ; and theſe will 
be binding on heirs who ſucceed under the ſettlement. But it is not 
by this act made lawful for the entailer, by irritant and reſolutive 
clauſes, to render all ſuch proviſions effectual againſt creditors and 
third parties tranſacting with the heir.—Thele clauſes can only be 
applied with effect in the caſe of prohibitions © to ſell, anailzie, or diſ- 
* pone the lands, or any part thereof, or contract debts, or do any 
other deed whereby the ſamen may be appriſed, adjudged, or evic- 
© ted,” &. The clauſe in the entail of Balquhain is expreſſed in the 
very words of the ſtatute. If it is not held to ſtrike againſt leaſes, 
even of the longeſt endurance, it follows, that the ſtatute does not 
authoriſe the inſerting irritant and reſolutive clauſes in the caſe of any 
prohibition to grant ſuch leaſes : Conſequently, the prohibition, though 
in terms ever ſo explicit, not being ſupported by the ſtatute, would 


be ineffectual againſt ſingular ſucceſſors.— Thus an end might be put | 


to all entails, as there would be no means by which a leaſe, flowing 
from an heir of entail, though for any length of time, and at any 
rent, however low, could be rendered ineffectual againſt the leſſee. 
The laſt of theſe leaſes is likewiſe ultra vires of the heir, on another 
ground ; for he can have no power to anticipate the adminiſtration of 
his eſtate at ſo diſtant a period as 76 years, and grant a leaſe of it to 


commence then, | 
Oo | In 


444-402 ee 


—— 


. 
—— 


G 


In all events, the leaſe muſt be reduced, in ſo far as reſpecting the 
manſion-houſe, gardens, &c. It is underſtood, that heirs of entail 
have not the power of letting the manſion-houſe, by which they might 
exclude all ſucceeding heirs from reſiding upon their own eſtates ; and 
this was expreſsly found by the court, Lord Cathcart againſt Stewart 
Nicolſon Shaw, 31ſt January 1755. 

240, The aſſignation to the ſurplus rents of Balquhain, after allow- 
ing an annuity to the heir, was w/tra vires of the granter, and could 
only be effectual during his life.— The whole debts for which it was 
granted, were due by Leſlie, and contracted on his faith ſingly. Any 
deed by him, appropriating the rents of Balquhain to payment of his 
own debt, ceaſed at his death. 

Anſwered for the defender : Imo, A leaſe is merely a perſonal contract, 
which ſuppoſes the property of the ſubject to be conſtantly veſted in 
the granter, whether it is fora long or a ſhort term of years. Con- 
ſequently, a leaſe of any endurance is not an alienation of the ſubject 
for the property of it can never be in the leſſee from the nature of 
his right. | | 

The authorities founded on do not apply. In ſome branches of 
law, where the ſame ſtrictneſs of interpretation is not required, as in 
tailzies, a leaſe of long endurance may be conſidered in the ſame light 
with an alienation of the ſubject, and held to be implied under it. But 
it is an eſtabliſhed principle, that, in tailzies, limitations on the heirs 
cannot be implied. —l1t is not enough that the act challenged ſhould be 
equally prejudicial to the heir as that prohibited. If there are not 
words in the entail expreſsly diſcharging the act, third parties tranſacting 
with the heir are in ſafety. 

It is no reaſon for holding long tacks to be a ſpecies of alienation, 
that, otherwiſe, an expreſs prohibition to grant ſuch tacks in the deed 
of entail would be ineffectual. This only ſhows, that the law is defec- 
tive in not expreſsly allowing tailzies to be made, with clauſes prohibit- 
ing long tacks to be granted. But, if a long tack is not in la an aliena- 
tion, the court cannot ſupply the defect in the ſtatute, whatever the 
conſequences of it may be. 

The leaſe for the additional nineteen years is in no different ſitua— 
tion from the other.— Though it is granted by a new deed, it is clear- 
ly nothing more than a prorogation of the former leaſe. 
2b, it was not ultra vires of the heir of entail to grant the aſſignation 

challenged.—If the heir had choſen it, he might have gone farther ; 
and, by letting the lands for the ſame length of time, at a low rent, 
obtained large graſſums, inſtantly advanced, with which the debts could 
have been paid off. 

The greater part of theſe debts were contracted for the benefit of the 
purſuers, and the whole ſubſequent heirs of entail, as it was by means 
of the proceſs in which they were incurred, that the preſent line of 
heirs came to be entitled to the ſucceſſion. 


The judgment of the court was, Find, That the inſiſting in a_re- 
duction of the tack dated the 5th April 1765, was inept and 


* incompetent, and aſſoilzie the defender from that conclu- 
« fton 
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© fion of the purſuer's ſummons. Repel the reaſons of redue- 
tion of the tack granted by Peter Leſlie-Grant to the ſaid Da- 
vid Orme, dated the 29th March 1769. Repel the reaſons of re- 
duttion to the obligation and aſſignation, dated the 29th March 
1679, in ſo far as reſpeQs the reſtriction of the tack-duty, and 
aſſignment of the ſurplus over and above the L. 300, during 
the lifetime of the ſaid Peter Leſlie-Grant, and of the purſuer's 
father; but //tain the reaſons of reduQion thereof, in ſo far 
as regards the reſtriction and aſſignment of the tack-duty of all 
years from and after the death of the purſuer's father. Repel 
the reaſons of reduction of the ratification by the purſuer's fa- 
ther, in ſo far as regards the tack itſelf, and the reſtriction of 
the tack duty, and aſſignment of the ſurplus thereof, for the 
purpoſes therein mentioned, during the lifetime of the purſuer's 
father, after his ſucceſſion to the eſtate of Balquhain ; but /u/= 
tain the reaſons of reduction guoad ultra. Suſtain the reaſons 
of reduction of the deed of reſtriction granted by the ſaid Pe- 
ter Leſlie-Grant to the ſaid David Orme, dated the 5th day of 
« Auguſt 1759 years; an of the tack and deed of re tri ion, 
granted by the ſaid Peter Leſlie-Grant to the ſaid David Orme, 
dated the 7th day of Septe nber 1773; and alſo of the tack 
granted by the ſaid Peter Leflie-Grant to the ſaid David Orme, 
dated the 11th day of September 1773. 
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Lord Ordinary, Covington. Act. Lord Advocate, Alt. D. Grarme, Croſbie, 
Clerk, Robertſon. M* Laurin, Blair. Armſtrong, Fei guſon. 
No. LXXV. March 2. 1779. 
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Annualrent.—Interęſt on Merchants Accompts, 


N 1763, James Potts and John Elliot engaged in a company trade 
at Quebec, and commiſſioned from John Strettel merchant 
in London different articles, for which it was agreed that they 
ſhould have nine months credit from the time of furniſhing.— This 
company turned out unſucceſsful, and Potts and Elliot were obliged to 
leave off trade; at which time they were in conliderable arrear to 


Strettel.— Potts having returned to Scotland, his native country, Stret- 
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tel brought an action againſt him for payment of L. 498, as 
the balance due by the company. In the ſtate of accompts made 
up by the purſuer, from which this balance was ſtruck, he had char- 
ged intereſt upon the goods furniſhed, from the period of nine months 
after they were ſhipped, and had applied the remittances from Potts 
and Elliot at the time of receiving them to the extinction of theſe in- 
tereſts in the firſt place, and the remainder only to extinction of the 
rice. 

. Objefted by the de fender to this mode of ſtating the accompts : When 
a debt is conſtituted by bond or bill, it is no doubt the rule of law, 
that partial payments muſt be applied to extinction of the intereſt be- 
fore they can affect the capital ſum.—But, in the caſe of mercantile 
accompts, a different method 1s followed, both in this country and in 
England, where the tranſaCtion took place, and by the law of which, 
therefore, the queſtion ought to be determined. The partial payment 
is, at the time when received, applied to extinction of the capital, and 
intereſt is charged thereafter only on ſuch part of the capital as re- 
mains after deduction of that payment. The intereſts are kept in a 
ſeparate column, until the accompt is finally cloſed, when they are 
added to the principal ſums. 

Merchants adopt this method of ſettling accompts for an obvious 
reaſon.— If they were to apply the partial payments to extinction of 
intereſt in the firſt place, their correſpondents would have no encou— 
ragement to make remittances. They would be loſers by remitting; 
for, if they keep the money in their own hands, they would have 
the uſe of it until they were able to pay off the whole accompt, when 
the merchant would only be entitled to his principal and intereſt from 
the time it fell due. 

Aꝛuſtocred for the purſuer : There is no ſolid diſtinction betwixt pay- 
ments made on mercantile accompts, and thoſe made on other debts by 
bond or bill. —After the nine months for which credit was ſtipulated, 
the purſuer was equally entitlea to intereſt on the price of the goods, 
as if he had taken a bond for the price. — The purſuer deals only in 
buying and ſelling on commiſſion, and he purchaſed with his own 
money the goods ſent to this company. — The intereſt of that money 
he would have received yearly, if it had not been beſtowed in this 
manner; and, therefore, juſtice would not be done him, if the partial 
payments were not allowed to be applied, at the time they were made, 
to the extinction of the intereſt. | 

As fourteen years have elapſed ſince the goods were furniſhed, the 
delay of payment is an additional reaſon for ſtating the partial pay- 
ments to the extinction of intereſts, —The purſuer likewiſe alledged, 
that the practice of merchants was in his favour, 

As parties differed in their averments with regard to practice, the 
court allowed either party to procure proper certificates in England, 
of the uſual mode of ſtating accompts, ſuch as theſe in queſtion, 
and periods of imputing the partial payments, and intereſt on the 
* whole.” Certificates from merchants were produced by both parties. 


The 
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The court were of opinion, That no authority or practice had been 
ſhown to alter the fixed rule of law, and © repelled the objection 
* to the ſtating of the accompts. 


Lord Ordinary, Juſtice Clerk. Act. M. Ferguſon. - Alt. Wight. 
Clerk, Campbell. 


No. LXXVI. March g. 1779. 
MARY RUSS E L, andothers, 
Againſt 
O0 HN RUSSEL. 
Congugſt. 


DosskEL of Arns, in his ſon William Ruſſel's contract of marriage, 
| diſponed the lands of Arns to his ſon, and the heirs of the 
marriage. On the other part, the ſon obliged himſelf to take the rights 
and ſecurities of the whole heritable and moveable conqueſt which he 
ſhould acquire during the ſubſiſtence of the marriage to himſelf, and 


the heirs thereof; which failing, to his own heirs and aſſignees. The mar- 


riage diſſolved by the predeceaſe of the wife, leaving ifſue two ſons and 
four daughters. Both the ſons, and one of the daughters, died without 
iſſue. 

During the ſubſiſtence of the marriage, William Ruſſel purchaſed 
ſome heritable ſubjects, and ſold them after his wife's death. Subſe- 
quent to this ſale, he executed a deed, by which he diſponed his lands 
of Arns, and his whole effects whatever, to Agnes, his ſecond daugh- 


ter, in liferent, and to John Spiers, her ſecond ſon, in fee, under bur- 


den of certain legacies to his other daughters. The deed declared, that 
theſe legacies ſhould be in full ſatisfaction to them of all they could 
claim by their mother's contract of marriage. 
Agnes predeceaſed her father, leaving ſeveral ſons and daughters. 
After the father's death, an action was brought by his eldeſt daugh- 
ter Mary, and third daughter Jean Ruſſel, for ſetting aſide his ſettle- 
ment on John Spiers, and the other children of Agnes, as ultra wires 
of the granter; and for having 1t declared, that the purſuers were 
entitled to ſucceed to the real and perſonal eſtate of their father, in 
terms of the contract of marriage.—The court had no doubt in de- 
termining that this ſettlement on the ſecond ſon of the ſecond daugh- 
ter, which excluded the whole heirs of proviſion, was tra wires 
of the granter, and that the ſucceſſion to the ſubjects muſt be regula- 
Pp ted 
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ted by the contract of marriage. —The lands of Arns, therefore, 
which were /þecially provided to the heirs of the marriage, 
devolved, without diſpute, on the purſuers, (the two ſurviving 
daughters), and on the eldeſt ſon of Agnes, the predeceaſing daugh- 
ter, being the heirs-portioners.—As the conqueſt was likewiſe provi- 
ded to the heirs of the marriage, the lands conqueſt deſcended to 
the ſame perſons. But it was diſputed betwixt the parties, who were 
the perſons under the marriage-contract entitled to take up the ſucceſ- 
ſion of the conqueſt moveables. 

The purſuers inſiſted that the moveables ought to be divided betwixt 
them, as neareſt in kin, excluſive of the children of Agnes, there being 
no right of repreſentation in ſucceſſion to moveables.—The defenders 
contended, that, as the ſucceſſion to the moveables in this caſe went 
to heirs of proviſion, and not to heirs ab znteftato, it could only be ta- 
ken up by ſervice, and the us repreſentationis mult take place. This 
general point was argued by the parties, but received no judgment; 
the neceſſity of deciding upon it in the preſent caſe being removed by 
the following ſpeciality ; that, though there was a moveable eſtate left 
by the father at the time of his death, this eſtate, ex concgſſis, aroſe ſole- 
ly from the ſale of the conqueſt lands by the father after the diſſolution 
of the marriage. On this ground, | 

Pleaded, ſeparatim, for the defenders : That it is needleſs to inquire, 
who is the heir in the moveable conqueſt ; for the whole of it mult go 
to the heirs in the heritable conqueſt. —The father, no doubt, durin 
the exiſtence of the marriage, might have changed heritable ſubjects 
into moveable, and moveable into heritable, at his pleaſure. But the 
diſſolution of the marriage, by the predeceaſe of the wife, fixes not 
only the quantum of conqueſt, but what particular ſubjects the reſpec- 
tive heirs of the marriage are entitled to ſucceed to.— The heirs in he- 
ritage having right to ſucceed to ſuch ſubjects as are then heritable, and 
the heir in mobilibus to ſuch as are then moveable. 

The diſſolution of the marriage has the ſame effect as if ſpecial ſub- 
jects had, from the beginning, been ſettled on theſe heirs by the mar- 
riage- contract. They have, from that period, a proper pus credit ; 
and, although they cannot inſiſt for immediate poſſeſſion of the ſub- 
jeas, yet, it the father diſſipates the conqueſt, he is liable in warrandice. 
A ſale of the ſubje& made by him is valid to the purchaſer ; but he is 
bound to make good the damages ſuffered by that heir of proviſion 
who is hurt by the ſale, and who would otherwiie have ſucceeded to 
the eſtate. | 

If a ſubject, therefore, which was heritable at the diſſolution of the 
marriage, is afterwards ſold by the father, as in the preſent caſe, the 
heir in heritage is entitled, when inſiſting after the father's death for 
implement of his proviſion, to have the price or value of ſuch eſtate 
refunded to him out of the father's moveable or other ſubjects. 

Anfavered for the purſuers : A proviſion of conqueſt has not, at any 
time during the lite ot the father, the ſame effect as a ſpecial provi- 
ſion.—It is conſidered as little better than a ſimple deſtination. The 
ditiolution of the marriage fixes the quantum of the conqueſt in this 

reſpect, 
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reſpect, that the children can claim nothing acquired after that period; 
but the ample fee of the ſubject remains in the father. It is obſerved 
by Erſk. b. 3. t. 8. 43. *© That the conqueſt is computed guoad the 
© father, not as at the time of the diſſolution of the marriage, but of the 
* father's death; November 27. 1684, Anderſon ; February 24. 1685, 
© Cruickſhanks, Fount.” 

But, although the diſſolution of the marriage ſhould be conſidered 
as fixing in general the guantum of the conqueſt, which the father is 
bound to tranſmit to the heirs of proviſion, it does not give an heir of 
conqueſt the jus crediti, which an heir of proviſion, in a ſpecial ſubject, 
is entitled to. In that caſe, the father being obliged to tranſmit a par- 
ticular ſubject, if it is ſold, or in danger of being carried off, the heir 
may, even during the father's life, do diligence, or bring an action 
againſt him for making the proviſion effectual in the event of his death. 
But, in the proviſion of conqueſt, the father comes under no obliga- 
tion to tranſmit any particular ſubject; and, therefore, if the conqueſt 
conſiſt of a land- eſtate, the heir has no pus credit: from the marriage- 
contract to inſiſt that this land-eſtate ſhall deſcend to him. The ob- 
ligation of the marriage- contract is fulfilled, if the whole value of the 
conqueſt at the time of the diſſolution of the marriage goes either to 
the heir in heritable, or to the heir in moveable ſubjects conqueſt ; 
and the father is always entitled, during his life, to veſt his property 
in ſubjects of the one kind or the other, as he chooſes, 


The court found, That Robert Spiers, eldeſt ſon of Agnes Ruſſel, 
has right to the ſame ſhare of the conqueſt provided by William 
KRuſſel's contract of marriage that Agnes would have had, had 
* ſhe been alive; and remit to the Lord Ordinary to proceed ac- 
cordingly. 


Lord Ordinary, Covington. AR. D. Rae, W. Baike. Alt. M Laurin. 
Cler k, Campbell. 


No. LXXVII. June 16. 1779. 


ANGUS CARISTIAN, 
Apainſt 
TUANSTIMAE 


College of Fuſtice. 


HE magiſtrates of the Canongate are entitled, by an act of parlia- 
L ment in 1663, to exact an annuity for the maintenance of a 


miniſter 
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imniſter from the poſſeſſors of all tenements within that borough. 

John Syme writer to the ſignet, poſſeſſor of a houſe in the Canongate, 
having refuſed to ſubmit to this exaction, the collector of the fund 
purſued him before the bailies of the Canongate for payment of the 
annuity. | 

In defence, Mr Syme contended, that he was exeemed from this 
taxation by his privilege as a member of the college of juſtice —The 
bailies pronounced the following interlocutor: Having conſidered 
the libel and defence, with the act of parliament impoſing the an- 
nuity in queſtion, in reſpect the ſaid act impoſes the ſaid annuity, 
* without exception of any perſon or perſons, of whatever degree, 
* quality or place, upon pretence of any privilege or pretext what- 
© ever: Repell the defence, and decern.“ The defender afterwards 
brought the cauſe into this court by advocation, and 

Pleaded in ſupport of his defence: The act 1537, c. 68. gives an 
expreſs exemption to the Lords of Seſſion fra all paying of taxes, 
contributions, and either extraordinar charges to be uplifted in ony 
time coming.“ This privilege was extended to the whole college of 
Juſtice by act 1661, c. 23. And the act mentions the reaſon to have 
been, * becauſe the ſaids perſons mu/t awqzt daily upon our ſaid ſeſſion, 
except at feriate times, and therefore ſhould be privileged.” 

Theſe ſtatutes ſeem to import an exemption to the privileged per- 
ſons from ſuch aſſeſſments in every part of the kingdom. But, at 
leaſt, they give an exemption from the taxes of the place where the 
court is held, and where the members daily attending it reſide. 

The Canongate is the reſidence of many of thoſe members who 
attend the buſineſs of court. As, therefore, the inductive cauſe 
of granting the exemption applies not merely to Edinburgh, but like- 
wiſe to the Canongate, thoſe members of the court who reſide in ei- 
ther of theſe places, are equally entitled to the privilege. According- 
ly, the magiſtrates of the Canongate have never pretended to exact 
the impoſt exigible on wines and other liquors from members of the 
college of juſtice reſiding there. 

Anſwered for the purſuer : The exemption from taxes given to the 
college of juſtice is regulated as to its extent by the immemorial uſage. 
It is now explained by that practice, to be nothing more than an 
immunity from all annuities and taxations due to the town of Edin- 
burgh. 

— is not exacted from the members of the court reſiding in 
the Canongate, becauſe it is levied by the magiſtrates of that borough, 
not for their own uſe, but for the uſe of the town of Edinburgh, to 
the magiſtrates of which they are, by ſtatute, accountable. But the 
annuity in queſtion is levied for purpoſes within the borough of Ca- 
nongate, and has been conſtantly exacted from every member of the 
court reſiding there, without any oppoſition, till now. 

At any rate, whatever interpretation is put on the ancient ſtatutes 
conferring this privilege, the act 1663 derogated from theſe ſtatutes, 
and, ſo far as concerns the annuity in queſtion, bars any plea 
founded upon them. The words of the act impoſing the annuity are 


explicit: Without exception or exemption of any houſe, of what- 
© ſoever 
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© ſoever nature or holding the ſame be of, or of any perſon or perſons, 
* of whatſoever degree, quality, or place, upon pretence of any privi- 
lege or pretext whatſoever. 


The court remitted the cauſe to the bailies ſimpliciter. 


Lord Ordinary, Stonefield. AA. Rae. Alt. Datziel. 
Clerk, Menzies. | 


No. LXXVIIL June 23. 1779- 
MARGARET PORTERFIEL D, 


Againſt | 
ELIZABETH CRAHAM E, andothers. 


Far. 


OCTOR William Porterfield executed a deed, by which he aſſign- 
ed over to his only child Margaret Porterfield, (wife to Mr 
Grahame of Gartmore), in liferent, and to the heirs of her body in 
fee, certain bonds, and the intereſt remaining due upon them at the 
time of his death.— This deed contained the following clauſe: With 
full power to my ſaid daughter, and her foreſaids, for their reſpec- 
© tive intereſts above mentioned, after my deceaſe, to uplift and re- 
ceive the foreſaid ſums of money; and, if need be, to ſue therefor, 
and to grant diſcharges of the ſame, which ſhall be ſufficient to the 
© receivers; and, generally, to do every thing in the premiſſes which 
I could have done in my life. But declaring always, that theſe pre- 
* ſents are granted by me, and to be accepted of by the ſaid Margaret 
© Porterfield, with the burden of the payment of my juſt and lawful 
* debts, and funeral charges, and all legacies that ſhall happen to be 
left by me at my death. | 

Mrs Grahame, at the time when this ſettlement was executed, had 
iſſue one child, a daughter, and, before her father's death, had other two 
children, likewiſe daughters.—She ſurvived both her father and her 
huſband.—After her huſband's death, a doubt aroſe upon the con- 
ſtruction of the above mentioned deed, whether the fee of the ſums 
thereby conveyed was in the mother or in the daughters; and this queſ- 
tion was tried in a multiple-poinding brought for that purpoſe, at the 
inſtance of a debtor in one of the bonds. 

Pleaded for the mother: It appears, from ſeveral parts in this deed, 
as well as the clauſe of deſtination, that the intention of the father was 
to give his daughter the abſolute diſpoſal of the money.—She is, by 
the deed, entitled to uplift, to ſuc for, and to diſcharge the ſums in 

| Qq the 
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the bonds conveyed.=-Theſe are the powers of a fiar, and inconſiſtent 
with the mere right of liferent. —She is ſubjected to the payment of 
the granter's debts, funeral charges, and legacies ;—burdens which can, 
with no propriety, be laid on a liferenter. Theſe circumſtances evi- 
dently diſcover the purpoſe of the father to give his daughter the fee 
of the ſubject. Though it were doubtful, therefore, what was the le- 
gal meaning of the words in the deſtination, the intention of the grant- 
er, apparent from the other parts of the deed, would regulate the inter- 
pretation which they ought to receive. 

But the legal import of this conveyance *© to the daughter in life- 
rent, and to the heirs of her body in fee, is to veſt the fee in the 
mother. This point has been determined in caſes where the deftina- 
tion was in ſimilar terms; Frog againſt his creditors, 25th November 
1735; Home, Lilly againſt Riddel, 24th February 1741 ; Kilk. 
v. Fiar, Douglas againſt Ainſly, 7th July 1761; Did. of Decil. 
vol. 3. v. Fiar.—On the faith of theſe deciſions, and the general prac- 


tice, ſettlements are daily drawn up by conveyancers in this form of 


words, when the party intends to give the abſolute diſpoſal of the 
ſubject to the perſon nominally in the right of liferent. A ſeeming 
impropriety of language cannot be oppoſed to what has been thus ge- 
nerally underſtood by the country as the import of theſe words. 
Anfeered for the children: The terms of liferent and fee have each 
a ſeparate ſignification, totally diſtinct the one from the other; and, to 
maintain, that the fee 1s conveyed by a mere grant of the liferent, in- 


volves a contradiction in terms. In the caſe of land-eſtates, it has 


Indeed been found, that, where the eſtate is conveyed to a perſon in 


liferent, and his heirs na/cituri in fee, the fee muſt veſt in the perſon 
rovided to the liferent. But theſe deciſions are founded on a mere 
ſubtilty in the feudal law :—That the fee of the feudal ſubject cannot 
be in pendente.— There does not ſeem to be very ſolid ground for this 
doctrine, even in the caſe of feudal ſubjects; Erſk. b. 2. t. 1. $ 3 But, 
when moveable ſubjects are conveyed in theſe terms, the principle does 
not apply.—There is nothing to hinder the property of ſuch ſubjects 
to be in pendente ; and, therefore, there is no reaſon for conſtructing 
the liferent into a fee. The obvious meaning of the words mult go- 
vern the rights of the different parties in the ſubjects conveyed ; and it 
has been ſo found in the caſe of moveable ſubjects, Turnbull againſt 
Turnbull, July 28. 1778. | 
That the granter uſed the words /ferent and fee in the plain and 
natural meaning, as expreſſive of two diſtinct intereſts in the ſubject, 
is evident from theſe words of the deed : * With full power to my ſaid 
daughter, and her foreſaids, for their reſpective intereſts above men- 
© tioned, after my deceaſe, to uplift,” &c. It is here ſuppoſed, that 
his daughter had one intereſt, and her heirs another, at the time of his 
death. | 


The court found, That the fee of the bond in queſtion is veſted 
iin Mrs Grahame the mother,” | 


Lord Ordinary, Kaimee. Add. Wight. Alt. M. Laurin. 
Clerk, Campbell. | 
. No. 
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No. LXXIX. June 24. 1779. 
FOUN WOOD, 
Againſt 
HELEN GRANGE R. 


Foreign, Intereſt, ——Cofts of ſuit. 


INoOcro James Granger, after reſiding in the Iſland of St Chriſ- 
tophers, died there in 1767 ; upon which his widow and her 
daughter Helen Granger, came over to England. 

In 1772, John Wood merchant in St Chriſtophers obtained a judg- 
ment of the court of King's Bench in that iſland againſt Granger's ex- 
ecutors for L. 60 currency, due by Granger to him, with coſts. —Af- 
terwards Wood brought an action in the court of ſeſſion againſt Helen 
Granger, only ſutviving child of the DoCtor, as repreſenting her father, 
for payment of this ſum, with intereſt, at the rate of St Chriſto- 
phers, from the date of the furniſhing ; and likewiſe of the ſum of 
L. 17 as the coſts of ſuit, with intereſt from the time they were ex- 
pended. | 8 

Pleaded in defence againſt this action: Imo, No intereſt ought to be 
found due, as none is decerned for by the judgment of the court at 
St Chriſtopher's, which is the ground of the action. — But, at any rate, 
no higher rate of intereſt will be allowed than what the law permits 
to be taken in this country.—So it was found, even where the higher 
intereſts of the foreign country were ſtipulated by bond ; Savage a- 

gainſt Craig, January 27. 1710, Fount. | 
2᷑4, Neither are any coſts due; for, although the judgment is © for 
the ſum of L. 60, with coſts,” no accompt was given in, or modified 
by the court at St Chriſtophers, and conſequently they cannot be de- 
cerned for by this court. 

Anfewered for the purſuer to the firſt objefion : In all countries mer- 
chants are entitled to intereſt zomine damn: on ſums due to them in the 
courſe of trade, though not expreſsly ſtipulated. It is a conſequence 
of the principles of equity which entitle the merchant to intereſt, that 
the law of the country where the debt is contracted, and where it is 
payable, ought to regulate the intereſt ; for, otherwiſe, the merchant is 
overpaid or not indemniſied. | . 

In St. Chriſtophers, the intereſt of money is higher than in this 
country.— The debt in queſtion was contracted and payable in that 
iſland, Had it been actually paid, when due, to the purſuer, who 
reſided there, he could have reaped the ſame advantage from it as the 


other inhabitants do from money lent out, Conſequently, he 1s not 
| indemnified, 
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indemnified, unleſs he is allowed the legal and common rate of inte- 
reſt at St Chriſtophers. | : 

2do, As to the coſts, it was ſaid not to be cuſtomary for the court 
in that iſland to modify the coſts ; but a certificate was produced from 
the ſolicitor- general there, bearing that they were charged according 
to the cuſtom of the place. | 


The court found the defender liable in payment to the purſuer of 
the ſum of L. 60, currency of St Chriſtophers, with the intereſt 
thereof at the rate of this kingdom, from the date of the ci ta- 
* tion in this proceſs, till payment ; but found no coſts of ſuit 
nor expences due; and decerned.” 


Lord Ordinary, Alva. Act. Arnſtruther. Alt. M. Laurin. 
8 Clerk, Orme. 


No. LXXX. June 24. 1779. 


JAMES FJACAXS O NV, 
Againſt 
WILLIAM UR E. 


Police —Poſt-office. 


HE turnpike-afts for the roads leading to Glaſgow contain the 
uſual clauſe, declaring, that no toll ſhall be demanded for any 
* poſt-horſe carrying the mail or packet.” Under the cover of this 
exemption, private perſons ſending expreſſes on their own buſineſs, 


had been in uſe to obtain a diſpatch expreſs from the poſt-oftice, who 


claimed an equal right to paſs through the turnpikes without paying 
for his horſe, as the poſt-boy carrying the public mail. 

Several of theſe expreſſes diſpatched from the poſt-office were ſtop- 
ped, and obliged to pay toll at a turnpike in the neighbourhood of the 
town. This produced an action before the ſheriff, at the inſtance of 
the poſt-maſter, againſt the collector of the toll, for repetition of what 
had been paid, and for having it declared, that the collectors of the 
toll-duties cannot, in time coming, levy any tolls or portage from 
© the horſe carrying the mail or packet, or diſpatches from or to the 
* ſaid poſt-office of Glaſgow with an expreſs mail or packet, in terms 
of the acts of parliament.” 

In the courſe of the action, the ſheriff ordained the defender to 
condeſcend, In Upon the names and deſignations of the perſons 


who were ſtopped, and interrupted in the manner mentioned in the 
libel, 
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libel. 2dly, Specially to ſet forth, whether they were carrying the public 
© mail or packet, which is regularly ſent off at ſtated times, in the com- 
mon courſe of the poſt- office employment, or a packet diſpatched by 
« ſpecial expreſs from the poſt- office, and whether ſuch packet was a 
© government or public packet, upon his majeſty's ſervice, or a private 
packet ſent off at the inſtance of a private perſon in regard to private 
© affairs,” 

The purſuer having declined condeſcending in terms of the ſecond 
part of the interlocutor, the ſheriff aſſoilzied the defenders, and the 
cauſe was brought into court by advocation. 

Pleaded for the purſuer : The words of the act exempting from toll 
the horſe that carries the mail or packet, applies equally to mails that 
are diſpatched occaſionally, as to the regular eſtabliſhed poſt. It is of 
no conſequence, whether the diſpatch goes upon the buſineſs of go- 
vernment, or of private individuals. The tranſmiſſion 1s, in both caſes, 
a matter of public ſervice and police; and, if the diſpatches in any 
of theſe different circumſtances are ſent agreeable to the regulations of 
the poſt-office, they are entitled to the exemption. 

 Anfewered for the defenders : The common poſt is eſtabliſhed for the 
public utility, which is a good reaſon for the exception in its favour ; 
but the act no where conferred on poſt-maſters a power of exempting 
expreſſes on the private bulineſs of individuals from paying toll.— 
Theſe exemptions differ in no reſpect from diſpatches ſent by a private 
meſſenger, except that the poſt-maſter lends the poſt- office ſeal, in or- 
der to give the rider the command of horſes on the road to facilitate 
his progreſs. | 

The number of theſe expreſſes is now conſiderable ; and, when 
private perſons have occaſion to ſend them, and to take the benefit of 
the public road, it is reaſonable they ſhould pay for it. This does not 
interfere with the accommodation afforded them by the poſt-office, of 
commanding horſes on the road, which is by no means inconſiſtent 


with paying toll. 


The court found, That toll-duties and poſtage were not exigible 
* by the defenders for the horſes diſpatched with the mails, pac- 
© kets, or expreſles libelled ; and therefore, found the defenders 
© liable in repetition to the purſuer of the toll-duties and poſtages 
exacted by them for the ſaid horſes. 


Lord Ordinary, Kennet. Act. Sol. General. Alt. Cullen. 
Clerk, Menzies. 
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No. LXXXI. June 25. 1779. 
DUHFIP PUTILLO, 


_ Againſt 
Sr WILLIAM MAXWE LI, and others. 


Furiſdiftion. 


AVID PATILLO, an inhabitant in the county of Dumfries, 
was (on the 1 3th May 1779) brought before a meeting of the 
commiſſioners for executing the comprehending act, 19. Geo. III. char- 
ged with being a diſorderly perſon, following no employment, and, 
therefore, within the deſcription of the act. This was denied by Pa- 
tillo, who further inſiſted, that, at any rate, the act expreſsly prohi- 
bits enliſting any perſon in his circumſtances, as he was above 50 years 
of age, and under the ſize required by the act. 

The minutes of this meeting bear, that Patillo was examined by 
the juſtices ; and evidence with reſpect to his character being called, 
© was found to be a perfon falling within the deſcription of the act, 
© and was therefore adjudged to ſerve his Majeſty in terms thereof: 
© Being aged, as he ſays, but without producing any proof thereof, 
fifty or thereby. And he was accordingly delivered over to the of- 
* ficer appointed to receive him, according to the act of parliament ; 
© the ſaid Patillo is four feet five inches high.“ Patillo was forthwith 
ſent to jail by the recruiting-officer ; and he afterwards preſented a 
bill of ſuſpenſion and liberation from prifon, on finding ſufficient cau- 
tion that he ſhould again make his appearance, when the queſtion as 
to the legality of theſe proceedings ſhould receive the judgment of 
the court. In evidence of the fact that he was upwards of fifty, a 
certificate was produced of the date of his baptiſm from the kirk ſeſ- 
f10n record. 

The commiſſioners, in their anſwers to this bill, hie : That the 
court of ſeſſion had no power to review their proceedings, and found- 
ed on two deciſions as directly in point for their plea ; Robertſon a- 
gainſt the juſtices of Stirlingſhire, July 25. 1744 ; Foot and Marſhall 
againſt Stewart, Auguſt 9. 1778,—On the queſtion which enſued with 
regard to the court's juriſdiction, the ſame arguments were uſed by 
the parties as are ſtated in theſe deciſions. —But the complainer fur- 
ther 

Pleaded : That the deciſions were not directly in point; and there 
were other grounds for having the proceedings under challenge review- 
ed by the court than occurred on the former occaſions. The only 


objection made in theſe caſes to the proceedings of the commiſſioners 
was, 
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was, that iniquity had been committed by their judgment, find- 
ing the complainer a diſorderly perſon, coming under the deſerip- 
tion of the act. But in this caſe, the objection reaches to the ju- 
riſdiction of the commiſſioners, and does not reſt merely on the ſen- 
rence being iniquitous.— The ſtatute ſets out with deſcribing thoſe who 
may be lawfully comprehended, ſuch as diſorderly perſons, ſmugglers, 
&c. But all of theſe deſcriptions are qualified with the following pro- 
viſion : Provided always, that no man be enliſted for his Majeſty's 
ſervice, by virtue of this act, who ſhall appear, in the opinion of 
the commiſſioners, or officers appointed to receive ſuch men, to be 
under the age of 16 years, or above the age of 50, or who, being 
under the age of 18 years, ſhall be under the ſize of five feet three 
inches without ſhoes, or, being above the age of 18, ſhall be under 
the ſize of five feet four inches without ſhoes.” | 

The act, therefore, excludes commiſſioners from exerciſing any ju- 
riſdiction over perſons in the ſituation of the complainer, though the 
evidence were ever ſo clear that they came within the deſcription of 
the act as diſorderly perſons. It does not merely give an exemption 
to men above fifty, or under ſize, from being made ſoldiers. The act pro- 
hibits enliſting them, even if they ſhould be inclined to enliſt ; and the 
commiſſioners are debarred from ſending perſons of that deſcription 
into his Majeſty's ſervice. | 

Anſwered for the commiſſioners : That the powers conferred by the 
ſtatute on them are to take cognizance of, and to determine finally in 
every caſe where a man is brought before them, whether he ought to 
be adjudged as a ſoldier. Conſequently they mult have the ſame power 
of determining finally, whether he is of the age and ſize required by 
the ſtatute, as of any of the other requiſites neceſſary to bring him 
under the ſtatute. There is, therefore, no ſolid diſtinction betwixt 
the preſent caſe and thoſe formerly decided. But, further, the 
words of the act neceſſarily imply, that the commiſſioners had a 
juriſdiction in the preſent cafe ; for the perſons that are not to be en- 
liſted, are declared in the act to be ſuch as, in the opinion of the com- 
miſſioners, are above 50, or under the ſize mentioned in the ſtatute. 

The court, in general, were of opinion, that, although bills of this 
kind ought not to be paſſed, except where very good and ſufficient 
reaſons are ſhown ; yet their powers of reviewing the ſentences 
of the commiſſioners, ariſing from their inherent and conſtitutional 
juriſdiction, were not excluded by this ſtatute. 
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The court * paſſed the bill.” 


Lord Ordinary, Anlerville. AQ. Creſbie. Alt. M. Laurin. 
Cle rk, —— . 
No. 


No. LXXXII. June 30. 1779. 
5 1 s © 0 D, 


Againſt 


CHRISTIAN SMIT . 
Compenſation. 


AMES GOOD, in his own name, and as executor decerned gra 
neareſt of kin to David Stoddart, brought a proceſs againſt Chri- 
ſtian Smith, executrix decerned to Henry Wilkinſon, for an accompt 
of wright-work done by Stoddart and the purſuer to Wilkinſon. The 
defender pleaded preſcription on the act 1579 ; and it being diſputed 
what part of theſe accompts was preſcribed, it was found by a final 
judgment of the court (in 1776), * That the accompts purſued for as 
due to Stoddart and Good fall under the ſtatutory preſcription, ex- 
* cept for three years preceding the execution of the ſummons for 
payment of them. An after queſtion occurred relative to the ap- 
plication of certain partial payments made by Wilkinſon to Stoddart 
within the period of three yeare preceding the execution of the ſum- 
mons. 

Pleaded for the purſuer In the caſe of an indefinite payment, the 
creditor is entitled to impute it to extinction of the debt worſt ſecured. 
Theſe partial payments, therefore, within the laſt three years, are not 
to be imputed in payment of the articles of the accompt for work 
done during that time.—The purſuer is entitled to apply them reſpec- 
tively to the oldeſt articles of the accompt, within three years previous 
to the date of each payment; Fleeming, January 6. 1565, Dict. 
of Deciſ. v. Indef. paym. Duck againſt Maxwell, June 28. 1717, 
Home. 

No action could be ſuſtained now on theſe older articles, becauſe 
preſcription has run ; but, being good grounds of debt at the time the 
payments were made, they were ſufficient to exhauſt the payments 
ſo far as they went. On that account, the purſuer was under no ne- 
ceſſity to bring an action for theſe articles within the years of preſcrip- 
tion. He had the payments in his own hands to extinguiſh them. 

Anſwered for the defender: The purſuer's argument proceeds on 
the hypotheſis, that the payments made during the laſt three years 
were indefinite; but no payment can be held indefinite, unleſs it is 
eſtabliſhed, in the firſt place, that there was more than one debt ow- 
ing at the time. — In this caſe, the only debt which it is poſſible to ſhow 
ever exiſted, was that owing for work performed during the laſt three 

years. 
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years. As to the other, ſuppoſed to ariſe from alledged articles of 
work performed previous to the three years, there is no room for evi- 
dence now of its ever having been due. The effect of the triennial 
preſcription as to theſe articles, was to cut off every mean of proving 
their exiſtence, except the writ or oath of the employer: Conſequent- 
ly, as he is dead, the payment muſt be applied to the work performed 
for the laſt three years, the only debt which is eſtabliſhed to have been 
due when theſe payments were made. 

But, in the applying of indefinite payments, it is the ſituation of the 
debt at the time of demanding a ſettlement, and not at the time of the 
indefinite payment, that is to be conſidered. Although, therefore, the 
older articles of the accompt were to be held another debt of Wilkin- 
ſon's at the time of the payments; yet, as they were not then applied 
to the extinguiſhing of theſe articles by the parties, and this is only 
now required, it cannot be allowed. The ſuppoſed debt to which the 
payment is deſired to be applied does not exiſt, and is as much at an 
end by the preſcription, as if a diſcharge had been produced of it.—lIf 
the purſuer's plea were good, the defender would, in effect, be found 
liable in the preſcribed part of the accompt; and it is evide ntly the 
ſame thing as if the action had been ſuſtained * him directly for 
more than three years work. 


The court found, That the * payments made to Stoddart and 
* the purſuers during the laſt three years of the aceom pts libelled, 
* ſhould be applied to the articles ot theſe accompts, which were 
© not preſcribed at the time of ſuch payments, but within three 
« years of the date of ſuch payments. 


Lord Ordinarv, Juftice Clerk. Ad. J. Dickſm. Alt. 4. Laurin. 
Clerk, Menzies. f 


No. LXXXIIL June 30. 1779. 
FRANCES BELSCHIE X, 
Againſt 
ANDREW MOFFAT, and others. 
'Terce, 


N1750, William Belſchier having purchaſed the lands of Grange, 
including a valuable coal, diſponed them to his wife Frances in 
liferent, and himſelf in fee, and the heirs-wale of the marriage; but 

81 re- 
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reſerved power to ſell the eſtate, or to burden it with debt, and to al- 
ter the deſtination at his own pleaſure, without the wife's conſent.— 
Infeftment was taken in name both of huſband and wife on this diſpo- 
ſition. | | | 

Belſchier contracted conſiderable debts to George Thomſon ; and, 
for his ſecurity, diſponed to him in 1769 the lands and coal of Grange, 
redeemable on payment of the debts. Upon this diſpoſition, Thom- 
ſon was infeft, and entered into poſſeſſion. Afterwards a leaſe of the 
whole eſtate and coal, was granted by Belſchier and Thomſon jointly . 
to Meſſrs Caddels, by which the rent was made payable to Thomſon, 
until redemption of the lands. 

Belſchier died during the currency of this leafe. His widow having 
expede a ſervice on a brief of terce, brought a proceſs againſt Caddels, 
the tenants of the lands, for a third part of the rents ſince her huſband's 
dearh, and in time coming. Thomſon appeared in this proceſs, and 
objected to her getting any terce out of that part of the rent payable 
for the coal. Having afterwards ſettled matters with the purſuer, he 
dropped his oppoſition. But the other creditors of Belſchier, who had 
adjudged the lands after the death of their debtor, appeared, and 

Objetted to the widow's claim: I. By the ſtatute 1681, c. 10. it is 
enacted, that, where a particular, proviſion is granted by the huſband 
to the wife, either in a contract of marriage, or in ſome other writ, 
before or after marriage, the wife ſhall be thereby excluded from 
her terce, unleſs there be an expreſs proviſion in the deed to the 
contrary. , | | 

The purſuer's huſband, by the diſpoſition 1750, provides her in a 
liferent of the lands burdened with his debts. As ſhe took infeftment 
on this diſpoſition, and founded on the infeftment in her ſervice to the 
terce, ſhe muſt be held as having accepted of that ſpecial provifion, and 
cannot inſiſt for a terce. SK 7 

II. It is a fixed principle, that the huſband's infeftment regulates 
the widow's terce ; and, whatever debts or deeds exclude his right at 
the time of his death, muſt likewiſe be preferable to the terce. By the 
diſpoſition which Belſchier granted to Thomſon, he was effectually de- 
nuded of the whole eſtate ; and Thomſon was infeft and in poſſeſſion 
of it previous to Belſchier's death. 

It is of no conſequence that this right in favour of Thomſon was 
redeemable. As the ſubject was not actually redeemed, the granter's 
infeftment was effectually excluded at the time of his death by the in- 
feftment of the diſponee; and that is ſufficient to exclude the terce ; 


Craig, l. 2. Dieg. 22. F 25. Balf. Pr. t. of Dowrie and Terce, c. 7. 
Stair, b. 2. t. 6. § 17. 5 | 
Neither will it avail the purſuer that "Thomſon abſtains from inſiſt- 
ing in his preferable right to exclude her terce.—He ſuffers no loſs by 
taking this courſe, except a delay of payment.—But the other credi- 
tors are entitled to inſiſt, that he ſhall not give up his preferable right, 
but ſhall hold poſſeſſion of the whole eſtate until he is completely paid, 
not only of intereſt, but of principal. —They will ſuffer a material preju- 


dice, and their fund of payment muſt be, pro tanto, — 
| ele 
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theſe rents, which ought, of right, to be cada in extinction of the 
referable debt, are gratuitouſly given away to the widow, and the 
referable debt fo much longer kept up againſt the eſtate. 

III. But, although the widow were entitled to claim a terce out of 
the lands, Imo, There is no terce due for that part of the rent which 
is given for the coal; ſo it has been found, Lady Lamington againſt 
her Son, 14th February 1728, Dic. v. Liferenter, Bankt. b. 2. t. 6. $ 

11.— Coal does not, like land, yield, a perpetual rent.— lt is part of the 
fubjed itſelf; and the leaſe of it is, 1n effect, a diſpoſal of the property, 
in ſo far as the coal is wotked and carried off by the leſſee. 

2do, The rents both of lands and coal are, in the firſt place, liable 
for the current intereſts of the preferable debts before any terce can be 
claimed. But, further, the, preferable creditor cannot take the whole 
coal-rent for payment of his intereſts, in order to found the widow 
in a claim for her full terce out of the lands. The land-rent and the 
coal-rent, in this caſe, are to be conſidered as different eſtates, over both 
of which Thomſon is preferable. —He muſt draw proportionably out 
of both; for it is an eſtabliſhed rule, that, when a creditor is preferable 
on different ſubjects belonging to his debtor, he cannot uſe his pre- 
ference arbitrarily, by favouring one creditor more than another, where 
his own intereſt is not concerned. 

Anſwered for the widow : I. The object of the act 1681 was to pro- 
vide againſt an error common in marriage-contracts, of omitting ta 
declare, that the ſpecial proviſion ſecured to the wife was in place of 
the terce. But the diſpoſition 1750 did not ſecure any provition 10 
the wife, as it was burdened with the huſband's debts, and the ſettle- 
ment on her alterable at his pleaſure.—Had a ſettlement of this kind, 
which the huſband could diſappoint at pleaſure, been inſerted in a mu- 
tual contract, it would not have had the effect to bar the widow from 
inſiſting for her terce, if ſhe preferred the legal to the conventional 
proviſion. But, as it was only provided in a deed by the huſband, to 
which the wife was no party, nothing but an exprefs acceptance of 
that ſettlement, in place of her terce, could have this effect. 

In this caſe, there was no acceptance. The infeftment on the diſ- 
poſition gave her no ſecurity that the ſettlement would be made good. 
—— Neither was the production of that infeftment to the inqueſt on her 
ſervice an acceptance of the deed ; it was only preduced in order to 
aſcertain the ſubjects in which her huſband died infeft, and not the 
extent of her demand. On the contrary, ſhe claimed the terce, and 
rejected the proviſion, 

II. Thomſon acquired nothing more by the diſpoſition in his fa- 
vour, than a right over the eſtate in ſecurity of his debt; and, there- 
fore, his infeftment on that deed is conſiſtent with the granters infeft- 
ment of property. Diſpoſitions of the lands themſelves in ſecurity, 
are, by the preſent cuſtom, inſerted almoſt in every heritable bond. — 
But ſuch diſpoſitions are not to be held an alienation of the property; 
they only burden it. The purſuer's terce, therefore, is not excluded 
by Thomſon's infeftment in ſecurity ; the rents muſt, no doubt, be 


firſt applied to Pay the yearly intereſts of the debt heritably ſecured. 
But 
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But it is an eſtabliſhed rule, that the widow's claim for her terce out 
of the reſidue, is preferable to that of the creditor for the capital 
ſum.—In as far, therefore, as the rents exceed the payment of the 
yearly intereſt of Thomſon's debt, terce is due by law; conſequently, 
the plea of the defenders, that the preferable creditor has it in his 
power, and therefore ought to apply the whole rents to payment of 
his debt, both principal and intereſt, is evidently groundleſs. 

III. The doctrine that coals cannot be the ſubject of terce, is only 
ſupported by a ſingle deciſion. Lord Stair, who enumerates the vari- 
ous exceptions to the terce, takes no notice of coal-rent as an excep- 
tion; Stair, b. 2. t. 6 F 16. But, at any rate, the preferable creditor 
is at liberty to take payment of his intereſts from the rent of coal, if he 
chooſes ; and other creditors, who are merely perſonal, have no title 
to inſiſt on his taking payment of theſe from any other ſubjects. 


The judgment of the court was, * Find that Mrs Belſchier's terce 
does not affect the rents or profits of the coal, but only thoſe 
of the lands and teinds in which her huſband died infeft. Find, 
That Thomſon, as well as any other real creditor, annualrenter, 
or annuitant, whoſe debts and annuities did really affect the 
eſtate, both land and coal, at the time of Mr Belſchier's death, 
muſt take ſuch annualrents and annuities proportionally from 
both, and cannot lay the whole upon any particular ſubject, 
leaving out the other, in prejudice either of the terce or poſte- 
rior creditors ; and, further, that their principal ſums cannot be 
brought in computo, ſo as to hurt or diminiſh the terce; there- 
fore ind the widow's terce to be one third part of the free rent 
of lands and teinds, after deduction of the above proportions of 
the intereſt of the real debts and annuities, if any be, affecting 
the ſame; and that ſuch terce commenced and took place for 
the term's rent that became dae at the next Whitſunday or Mar- 
tinmas after the huſband's death. 
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Note. By this judgment, the court found, that the teinds of the 
lands were ſubject to the terce, though this point was not argued by 
the parties, but only ſuggeſted by the court at the time of deciding the 
cauſe. 


Lord Ordinary, Kaimes. Act. Swinton. Alt. Z/pbinftone. 
Clerk, Campbell. „ 15 
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No. LXXXIV. July 1. 1779. 
FAMES SCOTT, 
Againſt 
IO EN BRUCE-STEWART. 
Preſcription. Union. 


HTAMES SCOTT of Scalloway brought a proceſs of reduction, and 

declarator againſt John Bruce-Stewart of Symbiſter. The libel 
ſet forth, that the lands of Bloſta, and others in Zetland, now in the 
poſſeſſion of the defender, antienily belonged in property to the Sin- 
clairs of Scalloway, and were by that family wadſetted, in 1667 and 
1768, to Stewart of Bigton, from whom the defender derives his 
right.— That the purſuer was veſted in the right of reverſion which 
was in his authors, the Sinclairs of Scalloway. On theſe grounds, the 
action concludes, that the lands ſhall be declared redeemable, and the 
defender ordained to renounce and diſcharge his right over them, on 
receiving the money for which the lands were wadſetted. 

In this action, the defender produced an abſolute diſpoſition in 1706, 
by Charles Stewart of Bigton to his ſon John Laurence-Stewart, of 
the lands in queſtion, with ſeizin upon it in 1709. The defender 
contended, that theſe titles, with poſſeſſion ſince that time, were ſuf- 
ficient to exclude the titles which the purſuer founded on, and to e- 
ſtabliſh an abſolute right to him in the lands by poſitive preſcription. 

Objected for the purſuer to the infeftment 1709 : That it was not taken 
on any part of the grounds in queſtion, but at the manor-place of Big- 
ton, without other authority than a clauſe of diſpenſation in the diſpo= 
ſition 1706, flowing from Charles Stewart, the granter of that deed. 

No ſubject ſuperior can create an union of lands lying naturally 
diſcontiguous, to the effect of making a ſeizin taken upon one part of 
them good for the whole: It is a branch of the royal prerogative. 
This was found, Aitken againſt Griniſlaw, January 16. 1623, Durie. 
—[t ſtill continues to be the law, although if union is once eſtab- 


liſhed by the crown in favour of a vaſſal, it may, by that vaſſal, be 
communicated to his diſponee; Stair, b. 2. t. 3. $ 44 ; Bank. b. 2. .. 
3.4 88.; Erſk. b. 2. t. 3. $45. The ſeizin, in this caſe, therefore, 
not being taken on the ground of the lands as the law requires, is in- 


trinfically void, and cannot be founded on as a title of preſcription. 
'FY Anſwered 


( 164 ) 
Anſwered for the defender : It is laid down by Sir Thomas Craig, 


that nothing more than the act of the ſuperior, whether the crown or 
the ſubject, is requiſite to make an union, L. 2. dicg. 7. F i7. No 
reaſon can be aſſigned, why the right of diſpenſing with the feudal 
forms in this reſpect ſhould be peculiar to the Sovereign. It is merely 
a conſequence of ſuperiority, and it is expedient that every ſuperior 
ſhould have the power to relieve his vaſlal in this particular, which is a 
matter of mere form. | 

But, although it were neceſſary that the diſpenſation ſhould flow o- 
riginally from the crown, it is admitted, that the benefit of a diſpenſa- 
tion once conferred, may be legally communicated. Conſequently, the 
objection to this ſeizin, even if made within 40 years, could have been 
removed by the production of a title, containing the crown's warrant. 
It therefore does not import, that there is any intrinſic nullity in the ſei- 
zin, ſuch as, that the infeftment was only given in the preſence of one 
witneſs, or that the notary and witneſſes do not ſign the inſtrument ; 
in which caſes, the nullity cannot be removed by any collateral pro- 
duction, or upon any preſumption whatever. But the objection in 
queſtion is altogether extrinſic. The ſeizin is good, if properly war- 
ranted to be taken in that form by antecedent titles, and the only 
queſtion is, whether theſe muſt be produced in ſupport of the ſei- 
Zin. 

If the challenge had been made before the preſcription had run, this 
might have been required ; but the objection comes too late after the 
right has ſtood unchallenged for 40 years. The defender cannot now 
be obliged to produce grounds and warrants in ſupport of the inveſti- 
ture. He is as little bound to produce the antecedent titles to inſtruct 
the granter's power of giving the diſpenſation, as he is to produce theſe 
titles for inſtructing, that the granter was in the feudal right of the 
lands.— The want of power is not a more eſſential defect than the want 
right. | | 
Replied for the purſuer ; The lapſe of the years of preſcription ſup- 
plies the want of right to the property of the ſubject in the granter of 
that charter or diſpoſition, which is founded on as the title of pre- 
ſcription. This was the ſole purpoſe of the act 1617; and, on this 
account, the act ſuperſedes the neceſſity of producing the more early 
titles for inſtructing, that, before the date of the charter, the granter 
and his authors had a ſufficient right to the property of the ſubjects 
diſponed. But the charter and ſeizin produced muſt be, in every re- 
ſpect, compleat, according to the feudal forms. The lapſe bf 40 years 
cannot ſupply any defect in the powers aſſumed by the granter, as to 
the manner of compleating the conveyance. 

In the preſent caſe, therefore, this circumſtance, that the infeftment 
1s not taken on any part of the lands diſponed, is ſufficient, in law, to 
render it null; and no length of time can ſupply this eſſential defect. 
— The law will never preſume, that the granter was poſſeſſed of ſuch 
a privilege, when nothing is ſhown to inſtruct it. 

Hhnut the terms of the diſpoſition exclude every preſumption, that 
this diſpenſation originally flowed from the crown. No previous diſ- 
| penſation 
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penſation is ſaid to have exiſted. On the contrary, the words imply, 
that it is the ſole act and deed of the granter of the difpolition ; he di- 
res infeftment to be taken at the manor-place of Bigton, * and that 
in name of the haill above deſigned lands, and others above diſponed, 
© which I, for me and my heirs, guovi/cunque titulo, declare ant ordain 
to be ſufficient, as if infeftment had paſſed upon every particular 
© room of the lands, &c. | 


The court found, That the defender has produced ſufli-ient to ex- 
© clude, and therefore aſſoilzie him from this proceis of redue- 
tion.“ And to this interlocutor they adhered, upon adviling a 
reclaiming petition and anſwers. 


Lord Ordinary, Kennet. Act. Rae, B. M. Leod. Alt. J. Campbell. 
| Clerk, Tait. 
No. LXXXV. Juby 14. 1779. 


AR GAR ET BAIR O, 
Againſt 
L 4D TT ˖ ˙ 
Warning to ſervants; 


A /FARGARET BAIRD was hired as houſe-keeper by Lady Don 
| for half a year, from Whitſunday to Martimas 1777. At that 
term, ſhe received her wages, and, without any previous warning, was 
diſmiſſed ; on which ſhe brought an action againſt Lady Don, for 
payment of wages and board-wages for half a year, from the term of 
her diſmiſſion. In ſupport of this claim, 

Pleaded for the purſuer: When a ſervant is hired to a term, and 
no preciſe warning given, ſacit relocation takes place, agreeably to the 
principles of common law, and the general practice of the country. 
The purſuer having received no warning, underſtood that ſhe was to 
continue in the defender's ſervice for the next half year after the term 
to which ſhe was hired, and, on that aceount, did not look out for 
any other ſervice. By this means, ſhe has ſuffered the loſs of which 
ſhe now claims to be relieved by the defender, who was the cauſe of 
it. 

Anſwered : When the parties to a contract have themſelves fixed the 
period of its continuance, no intimation from the one to the other is 
neceſſary to prevent its being diſſolved at the time ſtipulated. The 
parties are ſufficiently aſcertained of the endurance of their obligations 
to each other, by the expreſs terms of their agreement. 5 

If 
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If the ſervant is hired to a certain day, when the day comes, the 
preſtations ariſing from the contract or agreement are no longer exi- 
gible. The ſervant is, eo 7p/o free from performing the ſervice, and the 
maſter from paying the hire. To renew theſe obligations, for the like, 
or any other ſpace of time, a new agreement is neceſſary, ſpecifying 
the term of endurance. Though the ſervant ſhould remain in the 
ſervice of his maſter after the time ſtipulated, he comes under no obli- 
gation thereby, without expreſs paction, to continue in it for any de- 
finite time. The maſter, in like manner, is not obliged to keep the ſer- 
vant longer than he chooſes. 

It was likewiſe averred to be a common practice for ſervants to leave 
their maſters at the term without giving warning, and for maſters to 
diſmiſs their ſervants in the ſame manner. | 


The court found © the defender Lady Don, and Sir Alexander Don 
* conjunctly and ſeverally liable in payment to the purſuer of the 
* ſum of L. 5 Sterling of wages, and of L. 6: 68. Sterling in 


name of board-wages, and decerned. 


Lord Ordinary, Monbodzo. Act. Corbes Alt. P. Murray. 
Clerk, Orme. 
No. LXXXVI. | July 15. 1779. 


G E ORO E and FOHN BUCHANAN, 
Againſt 
AM ES HUNTER-BL AI R, andothers. 


Inſurance.—Concealment by the inſured. 


N Spring 1772, George and John Buchanan, merchants in Glaſ- 
gow, ſent out two ſhips, the Argyle and the Jeanie, to the Bay of 
Honduras, conſigned to the care of M*Aulay, their agent at St George's 
Key in that bay,—MAulay was directed to load the ſhips with certain 
goods, and to ſend the Argyle to London, and the Jeanie to Briſtol. 
But, on the 19th March, George Buchanan, with the knowledge of 
John Buchanan, wrote MfAulay deſiring him to ſend the ſbip Feanie 
to London. | 
Meſſrs Buchanan received letters from M*Aulay, (September 1772), 
informing them of the arrival of theſe ſhips in the bay, and that 
they ſhould be ſent agreeable to orders, In November 1772, they got 
both cargo and freight of the ſbip Jeanie inſured, to the extent of 
| 5 L. 1050, 
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L. 1050, from the Bay of Honduras until ſhe ſhould arrive at Briſol. 
In the mean time M Aulay had cleared out this ſhip from the Bay of 
Honduras for London. She failed from the bay (4th September), and 
in a few days was totally wrecked on a rock about 18 leagues from 
St George's Key. The underwriters, when called on, refuſed to pay 
their ſhares of the loſs, on this ground, that an alteration had been made 
on the voyage inſured, by clearing out the veſſel to London inſtead of 
Briſtol. | | | 

An action enſued before the admiral-court, at the inſtance of Meſſrs 
Buchannan, againſt the inſurers, in which the judge-admiral, after 
ſome procedure, pronounced this judgment: Having conſidered the 
* whole circumſtances of the caſe, and, in particular, that the pur- 
ſuers did not diſcloſe, and lay before the defenders, at the time of 
their underwriting the policy of inſurance produced, and libelled 
on, their ſaid directions to their ſaid correſpondent James M*Aulay, 
relative to the deſtination of the ſaid ſhip for the port of London, and 
then ſet forth to them the embaraſſinent which might he occaſioned by 
the contrary orders given by them relative to the deſtined port of de- 
livery of the ſaid ſhip in Britain, whereby the defenders might have 
had ſufficient lights to determine themſelves, whether or not, in theſe 
circu;n{tances, they would have inſured. Therefore, upon the whole, 
finds, that the ſaid defenders are not liable in payment to the pur- 
ſuers of the ſums underwrote by them reſpectively upon the policy 
of inſurance produced and libelled on; and, therefore, aſſoilzie the 
ſaid James Hunter defender, and the whole other defenders, from 
all the concluſions of the purſuer's libel.“ A reduction of this judg- 
ment was brought by the purſuers, who 

Pleaded : That they entered into this policy bona fide, under the im- 
preſſion of their having ordered both veſſels to Briſtol, and, from the 
ſame miſtake, correſponded with their agent there concerning both. — 
The letters of correſpondence were produced in evidence of this fact. 
—As the error in the policy was not wilful, the inſurance ought to 
remain good. 

The clearing out the veſſel for London implied nothing more than 
an intention to deviate from the voyage.—But an intention to deviate 
does not vacate the policy. When the veſſel is loft before actual de- 
viation, as in the preſent caſe, the inſurers remain bound. It is of no 
conſequence at what time the intention to deviate is taken up, whe- 
ther before or after the voyage commences, if there is no actual de- 
viation.—This has been determined in the courts of England, and the 
inſurers are held to be equally liable in the former caſe as in the latter ; 
Foſter verſus Wilmer, Hilary-term, 19. G. II. Strange, p. 1249.— 
Several inſtances of a like nature are ſtated by Bynker. queſt. jur. 
priv. lib. 4. c. 3. Pp. 545. Ibid. c. 5. p. 562. c. 10. p. 603. | 

Anſwered for the defenders : The purſuers, before inſuring, were 
acquainted with the alteration on the voyage. They had given order 
for it, and been informed by their agent, That the veſſels were to 
* be ſent according to their orders. Whether the ſubſequent inſurance 
of the ſhip, for a voyage to Briſtol, proceeded from improper motives 
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or miſtake, makes no difference. When a material circumſtance is miſ- 
repreſented by the inſured, the policy is vacated in either caſe. 

But it 1s enough for the preſent purpoſe, that, in point of fact, the 
ſhip was diſpatched upon a voyage to London, and conſequently not 
upon the voyage inſured. Though the inſurers had not been in the 
knowledge of the fact, the policy is thereby diſcharged. The inſurance 
ts undertaken on the footing of a particular adventure or voyage, with 
reſpect to which alone the infurer 1s preſumed to have calculated a pre- 
mium, or choſen to become bound. If the veſſel ſets out on any other 
voyage, no claim can be made againſt the inſurer on the policy, as it 
does not apply to the voyage. For this reaſon, in practice, where a 
voyage inſured is given up or altered, the inſurance falls of courſe. 
The premium muſt be given back by the inſurer, who, on his part, is 
not bound to make up any loſs that happens upon the voyage per- 
formed. 

The argument of the purſuers, upon the effect of a deviation, is miſ- 
applied. The preſent queſtion does not occur in the caſe of devia- 
tion from a voyage on which the veſſel had ſet out, but in a caſe where 
the deſtination of the veſſel was altered from the firſt, and the inſured 
voyage never begun. London was the only part to which the ſhip 
was deſtined ; and ſhe never went on a voyage for Briſtol, the port to 
which ſhe was inſured. 

This, therefore, is troly a queſtion on the conſtruction of the policy, 
whether a voyage to London was covered by the inſurance of a voy- 
age to Briſtol, on no other account but that the courſe to both is the 
ſame for part of the way? Were it found to be ſo, the judgment 
would have very extenſive conſequences. It is obvious, that the courſe 
of voyages, to very different and diſtant parts of the world, is often 
the ſame for a conſiderable part of the way, and inſurers would be left 
in total uncertainty what was the voyage actually undertaken, 


The judgment of the court was, * Approve of the judge-admiral's 
proceedings and decreet, and aſſoilzie the defenders. 


Lord Ordinary, Auchinleck. Act. Alex. Murray. Alt. Ilay Campbell. 
Clerk, Tait. 


No. 
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No. LXXXVII. July 27. 1779. 


WALTER S LO AN- LAURIE, 
Againſt 
ALEXANDER SPAL DING COR DON 


Execulor. 


IN 1741, Walter Laurie granted a legacy, in favour of Walter Sloan, 

in the form of a bond, for L. 60, payable one year after his death. 
Laurie died ſoon after: and, in 1745, James Laurie, his nephew, and 
only next of kin, had a general intromiſſion with his moveable effects, 
and obtained himſelf confirmed in a part of them. | 

Walter Laurie, ſome time before his death, had conveyed over to 
Robert Gordon a moveable bond for L. 500, which Gordon owed him, 
reſerving the annualrents during his own life. The intereſt, therefore, 
remaining due to Laurie on the bond, when he died, came to be part 
of the moveable effects in honig of the defunct. 

In 1755, Sloan, who had got no payment of his legacy, confirmed 
executor- creditor to Walter Laurie in this ſubject, and brought an ac- 
tion againſt Alexander Spalding-Gordon, the repreſentative of Robert, 
for payment of thele intereſts. | 

The defender, in bar of this action, contended, that the whole of 
the defunct's moveable effects, and of conſequence theſe intereſts, were 
veſted in James Laurie by means of his partial confirmation,—and 
that he had claims againſt Laurie ſufficient to compenſate the intereſts. 
In ſupport of this objection, 

Pleaded for the defender: The neareſt of kin is the heir in mobili- 
bus. His right to ſucceed to the moveable effects was known in the 
antient common law of Scotland, though the uſurpation of the clergy 
had greatly encroached on it. The act 1540, c. 120. gave the firſt 
check to theſe uſurpations. In this aQ, the neareſt of kin is ſuppoſed 


to be, zp/o jure, veſted with a proper right of ſucceſſion, ſeparate from 


any authority given by the eccleſiaſtical court. 

The ſtatute ſets forth the iniquity done by executors- dative, in with- 
drawing the effects of children dying under age fra the kin and 
* freinds that ſuld have the ſamen by the lau); and enacts, that, for 
the future, the neareſt of kin ſuld have their gudes.'—From this 
time the right of the neareſt of kin to the defunct's moveables came 
to be acknowledged in courts of law, and held to be expreſsly inde- 
pendent of the office of executor, or any title derived from the ecele- 
ſiaſtical court; Stair, -b. 3. t. 8. F 11,—A partial confirmation by the 

| neareſt, 


) 


neareſt of kin, and poſſeſſion of any part of the ſubjeds, as they im- 
plied that he had entered on the ſucceſſion, were held to veſt in him 
the right of the whole effects. Accordinly it was early found, and 
is now a fixed point, that theſe are ſufficient upon his death to tranſmit 
the whole moveables to his heirs at law ; Bells againſt Wilkie, Febru- 
ary 12. 1662 ; Forſyth againſt Paton, February 17. 1663, Stair. 

By act 1690, c. 26. the ſucceſſion in moveables was freed from 
what remained of thoſe reſtraints which the clergy had laid on it ; all 
the modes by which the commiſſary court had attempted to oblige the 
neareſt of kin to confirm, were entirely prohibited, and the act has been 
conſidered as allowing the ſucceſſion in moveables to be taken up by the 
poſſeſſion alone without confirmation; Br. antiq. p. 180. Bankt. b. 3. 
t. 8. F 118. 119. On this ground, the deciſions proceeded, M*W hirter 
againſt Miller, November 14. 1744, Falc. Ogilvie againſt King's Ad- 
vocate, February 13. 1760.—But, in the preſent caſe, there was both an 
intromiſſion with the effects, Jt a partial confirmation, which has al- 
ways been held a legal method of taking up the ſucceſſion, and veſting 
the whole ſubjects in the neareſt of kin. 

The preference given to the creditors of the defun doing diligence 
on the ſubject within year and day, over thoſe of the neareſt of kin, 
does not aid the purſuer's plea,—lt is merely an exception from the 
common law, introduced by a ſpecial proviſion in the act 1695; 
and, therefore, where no ſuch diligence 18 done within the year and 
day, and there has been a partial confirmation by the neareſt of kin, 
the creditor of the defunct has no preference on the moveable ſubjects 
that belonged to him. If he can attach them at all, it is only on the 
footing of their being the property of the neareſt of kin, who ſucceeds 
to the defunct in this part of the ſubjeR. 

It has now become an eſtabliſhed praQtice for the debtors of the de- 
funct to pay his neareſt of kin, and to take diſcharges from him without 
ſcruple, though in the knowledge that their debts have not been con- 
firmed. —They have been conſidered as perfectly ſafe in doing ſo; and 
ſuch diſcharges are held to be valid and effectual; Bankt. b. 3. t. 8. 

20. But, if it ſhall be found that nothing is veſted but what is 
ſpecially confirmed, no debtor will rely on ſuch a diſcharge, —Con- 
firmation of the debt will always be required before it is paid.— Thus 
the ſucceſſion to moveables will be loaded with an additional ex- 

nce. 

Anſwered for the purſucr : At an early period, the clergy aſſumed a 
ſuperintendence of the execution of all laſt wills, chiefly on pretence, 
that the execution of a truſt was a matter of conſcience, and all teſta- 
ments implied a truſt. The perſon appointed by a teſtament to admi- 
niſtrate, was obliged to apply to the eccleſiaſtical court, for leave to 
enter on the management, to make up an inventory of the e! in 
that court, and find caution to adminiſter properly. 

In ſucceſſion ab inigſtato, the clergy interfered on the ſame unnd 
The deceaſed having failed to name a truſtee, this defect was ſupplied 
by the biſhop of the dipceſe, in conſequence of his general controul 


over truſts. 
In 
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In diſtributing the effects, the defunQ's creditors were firſt to be 
paid by the executor-dative. A portion of the effects was then ſet a- 
art to anſwer the legal rights of relict and children; and the clergy 
conſidered the remainder of the ſucceſſion as bona caduca in their 
own hands, to be applied as they thought fit. —The object of the act 
I 540 was merely to rectify this latter abuſe.— It applied only to a par- 
ticular caſe; but, as the power of the clergy ſoon after declined, the 
ſtatute received a liberal interpretation.ä— The dead's part, no longer 
conſidered as a caduciary right in the hands of the church was tranſ- 
ferred to the neareſt of kin, who came to be entitled to the office of 
executor 1n all caſes, 

But, although the clergy were thus reſtrained from ſeizing on the 
dead's part, the neareſt of kin, in order to eſtabliſh his right in any 
particular ſubject, muſt ſtill apply to the proper court, and obtain him- 
ſelf ſpecially confirmed in that ſubject. A partial confirmation is only 
ſufficient to veſt the office of executor in the neareſt of kin, and to 
make it tranſmit, on his death, to his executors. By ſuch contirma- 
tion, he obtains and takes poſſeſſion of the office; and, being a general 
truſtee for all concerned, may intromit with the defunQ's other ſubjects, 
in order to account more completely to the creditors. 

The neareſt of kin, though in poſſeſſion of the office of executor, 
is not, on that account, effectually veſted in the defunct's ſubjects. He 
has no jus exigend;, It is an eſtabliſhed point, that the defunct's debtor 
may always refuſe to pay, until the debt itſelf is confirmed. Even 
when the neareſt of kin gets a licenſe to purſue, he is only entitled to 
obtain a decree, and the debt muſt be confirmed before extract; ſo that 
he can never have execution againſt the effects themſelves without a 
confirmation. None of the defunct's effects, therefore, veſt, pleno jure, 
in his neareſt of kin, until they are ſpecially confirmed. Though he 
had even obtained poſſeſſion of the effects, they might be attached, as 
in bonis diſfuncti, by the creditors of the deceaſed, and the creditors of 
the exccutor, in whom they never were veſted, would have no title to 
challenge their diligence, | 

The deciſions founded on do not apply.—They go no further than 
to ſhow, that the office of executor, eſtabliſhed in the perſon of the 
neareſt of kin, tranſmits to his executors.—Theſe heirs may be entitled 
to intromit, but, without a ſpecial confirmation, are not veſted in the 
right to any ſubject.— There is no ground for ſuppoling that the act 
1690 meant to alter the law in this matter. It eſtabliſhes only, that 
the commiſſary-court cannot oblige a perſon to confirm for their emo- 
lument, if he does not otherwiſe chooſe it. | 

The ſtatute 1695, c. 41. is in favour of the purſuer's plea ; for it 
proceeds on the hypotheſis, that, at common law, creditors of the near- 
eſt of kin had no acceſs to any ſubjects which their debtor did not 
chooſe ſpecially to confirm. It directs by what methods the creditors 
ſhall be enabled to attach ſuch effects for the future; but, when theſe 
methods are not uſed, as in this caſe, the ſubje& remains i bon:s de- 

funfi, attachable by the diligence of the defunQ's creditors. 

Though the executor cannot oblige the debtor to pay, if the debt is 


not ſpecially confirmed, yet payment made to a perſon veſted: in the 
* office 
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office of executor, is always ſufficient to liberate the debtor. The de- 
termination of the court, therefore, in this caſe, cannot affect his 
ſafety. 

The cauſe was determined on a hearing in preſence and memorials. 


The court found, * That the annualrents in queſtion are to be held 
as in bonis of Mr Walter Laurie, affectable by his debt. 


Lord Ordinary, Hailer. AQ. Croſbie. Alt. A. Millar. 
Clerk, Tait. 


No. LXXXVIII. July 28. 1779. 


The HE RITTO RS and KIRK-SESSION of Coldinghane, 
Againſt 
The HERITORS and KIRK-SESSION of Dun. 
Poor. 
ARGARET SLEIGH had two children born in the pariſh of 


Dunſe, while reſiding there. In a few months after the birth 
of the youngeſt, ſhe and her huſband removed to the pariſh of Cal- 
dinghame, where they continued to reſide for more than three years, 
After her huſband's death, ſhe applied to the heritors and kirk-ſeſſion 
of Dunſe, for an aliment to her children; and, upon their refuſing it, 
preſented a petition to the ſheriff, praying, that he would decern the 
pariſh to grant them a proper aliment. To this proceſs the heritors 
and kirk-ſeſſion of Coldinghame were afterwards made parties, and a 
queſtion enſued, Whether the pariſh of reſidence, or that of the birth, 
was liable for the aliment ? The ſheriff decerned againſt the pariſh of 
Coldinghame. In a ſuſpenſion of this judgment brought by the kirk- 
ſeſſion and heritors, 

Pleaded for the ſuſpenders : In the caſe of an adult perſon claiming 
an aliment, the reſidence for three years, no doubt, fixes what parith 
is liable for it. The place where ſuch a perſon reſides is conſidered as 
benefited by his labour, and, therefore, the inhabitants of the pariſh are 
under a natural obligation to ſupport him, when no longer able to 
work. But infant children, who are incapable of working, have no 
natural claim againſt the pariſh where they reſide.— The pariſh of their 
birth is originally liable for their maintenance, and muſt continue to 
be ſo till they are grown up, and have acquired a proper reſdence in 
another; Kirk-ſeſſion of Invereſk againſt Kirk-ſcfſion of Tranent, 3d 
March 1757. | 

Anſwered for the pariſh of Dunſe : It is admitted, that, in the caſe of 
adult perſons, three years reſidence fixes the aliment on the pariſh 
| where they reſide, —The infant children cannot be ſeparated from their 


parents 


( 2173 } 


parents in this queſtion. They are part of the ſame family, and the 
reſidence of the father is their reſidence. 


The court found © the pariſh of Coldinghame liable in the aliment 
« of the two children within mentioned, born in the pariſh of 
Punſe; and, in ſo far found the letters orderly proceeded, and 

decerned; but, as to the quantum of the aliment, ſuſpend the 

charge in hoc flatu, and remit to the heritors and kirk-ſeſſion of 
the ſaid pariſh to modify ſaid aliment ia prima inſtuutia; and to 
do therein as they ſhall fee juſt.” 


a 66 «6a _ «& 


Lord Ordinary, Alva. Act. Wilt, Blair. Alt. Lay Campbell. 
Clerk, Tait. 


No. LXXXIX. July 29. 1779. 
WILLIAM FINLAY, 
Againſt 
WILLTELMINA BIRK MFR 
Deathled. 
ILLIAM BIRKMIRE was rveles married. —By his firſt wife, 


he had four daughters, and executed ſeveral deeds in 1764, 
ſettling different parts of his ſucceſſion on them and their children.— 
In particular, he diſponed ſome buildings in the town of Paiſley to 
Agnes, his youngeſt daughter. —This deed contained a power to alter, 
even on deathbed, and a clauſe diſpenſing with the delivery. 

Soon after Birkmire's ſecond marriage, he cancelled the diſpoſition 
to Agnes; and, by a writing upon the deed, mentioned the cancell- 
ment to have been zoth September 1772. Of the ſame date he exe- 
cuted a new ſettlement, diſponing the ſubject to himſelf in liferent, 
and the children of the ſecond marriage in fee. | 

Birkmire died 14th November 1772, leaving an only child of the 
ſecond marriage, Willielmina Birkmire.—After his death, William 
Finlay, ſon and repreſentative of Birkmire's ſecond daughter, brought 
an action as one of the heirs at law to his grandiather, againſt this 
child and her tutors, for ſetting aſtde the deed 1772, on the head of 
deathbed. = 

Pleaded in bar of this action: The heirs of law have no title to chal- 
lenge the deed 1772. They were not hurt by it, as their right to the 
ſucceſſion was excluded at that time by the previous deed 1704 in fa- 
vour of Agnes.—lIt was jus tertii to them, whether Agnes thould ſuc- 
ceed, or any other diſponee come in her place. Agnes is the only 
perſon who is affected by the new ſettlement ; but the is barred from 
any challenge of it by the reſerved faculty contained in the diſpoſition 
to her. 


The 
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The cancellment of the deed 1764 does not remove the objection. 
It is an eſtabliſhed point, that an implied revocation of a former deed 
will not entitle the heir at law to challenge the new deed ex capite lecti. 
An implied revocation has all the effects of an expreſs revocation.— 
They are ſubſtantially the ſame ; and, on this principle, the court re- 
pelled the claim of the heir at law, in a caſe where the deed contained 
an expreſs clauſe revoking the former ſettlement ; Crawford againſt 
Crawford, June 16. 1749. 

But, at any rate, the cancellment of the deed in this caſe cannot be 
conſidered as opening the ſucceſſion to the heir at law.—lt only took 

lace at the time the new ſettlement was executed. They were both 
parts of the ſame tranſaction executed nico contextu ; and the object of 
the granter evidently was, to alter one deſtination of heirs for another ; 
but, in no event, to admit the heirs at law. | 

Anſwered for the purſuer + It is not ſufficient to bar the heir at law 
from inſiſting in a challenge ex capite lecti, that a previous deed in fa- 
vour of a ſtranger had been executed. The deed muſt likewiſe remain 
during the life of the granter, neither cancelled nor taken out of the 
way by a ſubſiſting deed of revocation. If either of theſe take place, 
the heir at law returns to his right of ſucceſſion. 

It may be admitted, that the ſame effect will not be given to a re- 
vocation merely implied from the terms of the death-bed deed.—In 
that caſe, the conſequence of ſetting aſide the deathbed-ſettlement will 
be, to take away the implied revocation, and open the ſucceſſion to 
the difponee in the former deed, who, therefore, has the only right to 
bring the challenge. —But the effect of cancellment is to deſtroy. the 
deed altogether, and put the diſponee in the ſame ſituation as if it 
had never exiſted. —The cancelled deed, therefore, can be no bar to 
the ſucceſſion of the heirs at law; and, conſequently, it is not jus fer- 
ti in them to challenge the deathbed-deed. 


The judgment was, Suſtain the purſuer's title to inſiſt in the pre- 
* ſent proceſs of reduction of the deed challenged ex capute lecti. 


Lord Ordinary, Gardenſlon. AQ. 7. Campbell. Alt. Rolland. 
Clerk, T ait. 
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No. XC. | November 17. 1779. 


THOMAS LOMB E, 
Againſt 
THOMAS SCOTT. 


Homologation.—Silence of a merchant to whom goods have been ſent con- 
trarily to the commiſſion given by him, imports his bomologation of the 
ſender's proceedings. 


N the 1oth of March 1776, Thomas Scott merchant in Kelſo 
commiſhoned from Thomas Lombe at Rotterdam twenty hogſ- 
heads of lintſeed for ſowing, to be ſhipped on board the firſt veſſel 
from Rotterdam to Leith, Berwick, or any of the interjacent ports 
mentioning at the ſame time, that if the lintſeed could not be landed 
before the 11th of April, he did not incline to make any purchaſe of 
that kind. 

This commiſſion reached Mr Lombe on the 23d of March. At 
that time there were no ſhips at Rotterdam deſtined to the ports ſpe- 
eified by Mr Scott. Mr Lombe, however, ſhipped the lintſeed on 
board a veſſel for Newcaſtle, from whence it might be forwarded 
ſpeedily, and at a ſmall additional expence, to any of them. 

On the 6th of April Mr Scott received Mr Lombe's letter, ac- 
quainting him with theſe particulars, but returned no anſwer till the 
25th ; when, upon being informed by Mr Lombe's correſpondent at 
Newcaſtle, that the goods had arrived, he ſignified his diſapprobation 
of Mr Lombe's proceedings, and declared his reſolution to take no 
concern in the diſpoſal of the articles ſent. 

Yy | Mr 
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Mr Lombe purſued Mr Scott for the price of the lintſeed, with 


_ commiſſion, &c. 

Pleaded for the defender : In the contract of mandate, any devia- 
tion from the preciſe terms of the commiſſion muſt acquit the man- 
dant of his obligation; I. 5. dig. Mandati. In this inſtance a devia- 
tion of the moſt important kind occurred; by which the goods were 
ſent to a port where the defender had neither correſpondents nor cuf- 
tomers, and where, of courſe, the object of the commiſſion could not 
in any proper manner be attained. 

Had the purſuer complied with the mandant's injunctions, his claim 

might have been ſupported, although, by ſome misfortune the goods 
had not arrived within the limited time; but as the loſs here could not 
have exiſted but from his tranſgreſſing the limits preſeribed to him, lie 
alone ought to ſuffer by it. 
Anſwered: The deciſion of this caſe muſt depend, not on the nature 
of the contract of mandate, as known in the Roman law, but on the 
general practice and underſtanding of merchants in tranſactions of this 
ſort. | 

When a merchant, ſtudying the intereſts of his correſpondent, tranſ- 
mits goods to him without orders, or contrarily to the preciſe tenor of 
his commiſſion, the riſk attending this falls upon the ſender. If, how- 
ever, he gives immediate information of his proceedings, it is the duty 
of the correſpondent immediately to notify his diſſatisfaction, ſhould 
the adventure be diſagreeable to him. His filence on ſuch an occaſion 
is conſtrued into an approbation of the meaſures adopted by the ſender, 
which no after contingency will entitle him to retract. A contrary 
idea would be attended with fatal conſequences to trade, by relaxing 
that punctuality of correſpondence which is ſo neceſſary among mer- 
chants. 


© The Lords repelled the defences.” 
Lord Ordinary, Gardenfton. Act. Hay. Alt. Swinton, Nairne. 


C. 


No. XCI. =; November 18. 1779- 
FOUHN ANDERSON, 
Againſt 
THOMAS MORTON and GEORGE ALEXANDER. 
Community. —Offce-bearers, how far liable for its debts. 


HE weavers of Portſburgh, which is the burgh of the barony 
of * were ! into a ſociety, by a ſeal of cauſe 8 the 
ord 


(on 


Lord of the barony, and are governed by a deacon and boxmaſter, who 
are choſen annually. | 

Anderſon acquired right to a bond granted by the office-bearers of 
this community; and, in an action for payment, demanded a perſonal 
decreet againſt Morton and Alexander, their ſucceſſors in office 
who objeFed, That ſocieties not united into a body-politic by the Sove- 
reign, not being proper incorporations in the eye of law, their mana- 
gers could not ratione officiz be liable, perſonally, for monies borrowed 
by their predeceſſors in office; and that the creditor in theſe monies 
could only attach the funds of the ſociety in their hands as the ſervants 
of the community; Kames, Elucidations, art. 54. 


The Court admitted the diſtinction between lawful ſocieties and in- 
corporations properly ſo called; and found, * That no action lay 
* againſt the preſent office-bearers of this company or incorpora- 
* tion, for ſubjecting them perſonally, or their own proper ef- 
* fefts, to the payment of the bond purſued on, but only for the 
* ſpecial purpoſe of affecting the funds of the company for the 


k ſame,” 
Lord n Gardenſton. Act. Geo. Ogilvie. Alt. Tytkr. Clerk, Campbell. 
L. 
No. XCII. November 30. 1779. 


HUMPH RT. B LAND GARDINE R, 
| Againſt 
GEORGE SPALDING. 


Arreftment—not a habile mode of offefting the reverſion of an eflate fold 
Judicially. 


R GARDINER was a perſonal creditor of Spalding of Aſhin- 

tilly, whoſe eſtate was ſold by judicial fale ; and it being, after 

payment of the heritable debts, ſufficient to yield a reverſion, Mr Gar- 

diner uſed arreſtment in the hands of the purchaſer. To this arreſt- 

ment it was objected, That the only competent mode of affecting the 
reverſion of the price was by adjudication ; and 


The Lords found, That an arreſtment is not a habile way of at- 
* taching or affedting the reverſion of a bankrupt-eſtate, ** b 
under 


( 178 ) 
under the authority of this Court, in the hands of the purcha- 


© ſers thereof. 
Lord Ordinary, W:fha#l. AQ G. Ferguſon. Alt. Nairne. 
S. 


No. XCIII. | December 9. 1779. 


Six FOHN and Sir ROBERT ANSTRUTHERS, 


Baronets, 
Againſt | 
The Counteſs of OT HES. 


Preſcription. How the negative preſcription applies to claims of relief. 


N 1716, John Earl of Rothes, Sir John and Sir Robert Anſtruthers, 

granted bond, conjunctly and ſeverally, to Mr Philp, for the ſum 

of 5000 merks, payable at Lammas then next, with intereſt from the 
term of payment. 

The firſt two years annualrents were paid by the Earl of Rothes, 
and thoſe of the ſubſequent years, till 1749, by Sir John and Sir Ro- 
bert Anſtruthers. | | 

In 1755, Mr Philp brought an action againſt the then Earl of Ro- 
thes, Sir John and Sir Robert Anſtruthers, as repreſenting the original 
debtors, for the principal ſum, and for the annualrents incurred ſince 
1749. Sir John and Sir Robert Anſtruthers paid the whole; and in 
1776 brought an action againſt the Countefs of Rothes, the repreſen- 
tative of Earl John, the original obligant, for relief of the ſums paid 
by them and their predeceſſors. 

In this action it was found, That in reſpect all the three original 
obligants were bound conjunctly and ſeverally, they were cautioners 
for each other to the extent of their reſpective ſhares.” And on this 
footing a demand was made by the purſuers for a third part of the an- 
nualrents paid by their predeceſſors from 1718 to 1749. 

To this demand, ſo far as regarded the annualrents paid forty years 
prior to the commencement of the action in 1776, the defender object- 
ed the negative preſcription ; and TS 

Pleaded : The claim of the original creditor for the annualrents 
now in diſpute was completely extinguiſhed by the annual payments 
from Sir John and Sir Robert Anſtruthers, and in its place were ſub- 
ſtituted the claims of relief competent to theſe gentlemen, ſor the 
ſums advanced by them beyond their proportion of the debt.—Here 
then the original contract underwent a total innovation. The credi- 

tors 


(ow 


tors were no longer the ſame. As the annualrents of the differerit 
years, when paid by the co-obligants in their character of cautioners, 
became capital ſums, each bearing intereſt, Erſkine, b. 3. tit. 3. § 78, 
the debts themſelves were eſſentially different. Even the actions 
competent to the co-obligants for effeQuating their relief were not 
coeval with the original obligation, but aroſe in an annual progreſ- 
lion correſponding to the ſeveral payments. Theſe annualrents are 
therefore to be viewed as totally diſtin& and independent debts, each 
affording a ſeparate ground of action, and ſuffering a ſeparate extinc- 
tion by preſcription ; and as no document whatever has been taken on 
any of theſe debts for forty years, this legal exception muſt be fatal to 
the preſent claim. | 

In the cafe of perſonal bonds bearing annualrent, it has been laid 
down, Erſkine, b. 3. tit. 7. H 13. that the annualrents being acceſſory to 
the principal ſum, the preſervation of the latter from preſcription will 
keep alive a claim for the former for any length of time; and it may 
from thence be ſaid, that as in this cafe the principal ſum is ſtill ex- 
igible, the . intereſt muſt be in the ſame fituation.—But although ac- 
ceſſions of this kind, while they remain in their original ſtate, parti- 
cipate the nature of thoſe rights, to which they are annexed, they are 
not however ſo cloſely connected as to be inſeparable from them. Thus 
had theſe annual rents, as they fell due, been aſſigned to a third party, 
or to one of the purſuers, it will not be diſputed, that they would have 
become diſtin debts, ſubject to preſcription, although the principal 
obligation remained entire, and capable of being preſerved, though the 
negligence of the creditor in the principal obligation ſhould have va- 
cated his right. Or ſuppoſe, that, after the cautioners having paid one 
year's annualrent, the principal obligation had been deſtroyed or de- 
parted from, it ſurely could not have been maintained, that the cau- 
tioners claim of relief for the ſum paid, being acceſlory to that of be- 
ing relieved from the whole obligation, was at an end when that event 
took place. | 
Anſwered: It is a miſtake to imagine that the original obligation 
of the principal debtor was diſſolved upon payment by the cautioner. 
The law ſuppoſes the cautioner, whether he takes a diſcharge or an aſ- 
ſignation for the ſums paid by him, to have advanced the money 
merely to relieve himſelf. The obligation on the principal debtor is 
ſtill entire and unimpaired. Nothing therefore hinders the creditor, 
ſo long as the principal obligation is not cut off by preſcription, to aſ- 
ſign both principal and annualrent to the cautioner: nor can the 
debtor object to a tranſaction which equity requires, and in which, 
being no party, he has no title to interfere. With regard to him, the 
creditor ſtill ſtands in the full right of the debt ; and the judgment of the 
Court muſt in this caſe be the ſame as if the creditor, upon payment 
of the principal ſum, had expreſsly affigned to the purſuers the an- 
nualrents now in queſtion, or had taken up his different receipts for 
theſe, and given one diſcharge for the whole. 

This matter may be viewed in another light—Here no bond of 


relief was given to the co-obligants. Equity however ſupplies that 
Z. 2 defect, 
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defect, rendering their claim as effectual as if that obligation had ex- 
preſsly intervened. Their claim is therefore co-extenſive with the 
debt which gives riſe to it, including not only the principal ſum, but 
alſo the bygone annualrents as acceſſories; and ſo long as the princi- 
pal debt is kept alive, the acceſſories muſt in like manner be exigible. 
The cautioners indeed might have ſued for relief of each year's annu- 
alrent as it was paid; but they were under no neceſſity of doing fo, 
any more than the creditor was obliged to accept partial payments, 
Let it be ſuppoſed, that a cautioner, having a bond of relief, had made 
payment of the annualrents for fifty years, as they fell due, and had 
afterwards paid the principal ſum, his claim againſt the principal debt- 
or could not be limited to thoſe annualrents which had been paid with- 
in the forty years. It is in truth a claim of damages, ariling from an 
individual tranſaction, and cannot admit of a partial preſcription. 


The Lords repelled the defence.” 


Lord Ordinary, Covington. Act. [lay Campbell, Fohn Anſtruther junior. Alt. Solicitor- 
General Murray, Rae. | 


"4 
No. XCIV. FODEM DIE, 


eau 
Againſt 
MANSFIELD, RAMSAY, and Company. 


Debtor and Creditor, —Beneficium cedendarum actionum. Whether 
a creditor recovering his payment out of the eftate of the principal debt- 
or, is bound to aſſign to the poſtponed creditors on that eſtate his right 
of ation againſt a cautioner. 


Inhibition does not ect deeds without which be granter could not have 
acquired the ſubjef of competition. 


R CHARLES GASCOIGNE entered into a minute of ſale with 

Sir James Campbell, concerning the lands of Dalderſe, belong- 

ing to the latter. The price was L. 27, ooo; of which L. 15,000 was 
to be heritably ſecured on the lands themſelves; L. 3000 was to be 
paid immediately; and for the remaining L. gooo Mr Gaſcoigne, the 
purchaſer, and his two cautioners, Mr Francis and Mr Samuel Gar- 


bet, were to grant a perſonal bond, which was to be guaranted by 
an 


611 


an aſſignment of L. 12, ooo capital ſtock of the Carron Company, be- 
longing to Mr Samuel Garbet. 
After the execution of this minute of ſale, which contained neither 
procuratory of reſignation nor precept of ſeizin, Mr Gaſcoigne, the 
urchaſer, and his two cautioners, became inſolvent; and Sir James 
Campbell, in addition to the collateral ſecurities formerly ſtipulated, in- 
ſiſted, that the whole price ſhould become a real burden on the lands. 
His demand was complied with in the following manner : Sir James 
granted a diſpoſition, declaring the price to be a real burden on the 
lands; Mr Gaſcoigne granted heritable bonds for the price in the dif- 
ferent proportions already mentioned; and the infeftments on theſe 
ſeveral rights were taken and recorded on the fame day. 

The heritable bonds for L. gooo and L. 3000 came by aſſignment 
into the perſons of Mansfield, Ramſay, and Company, bankers in Edin- 
burgh. 

The eſtate of Dalderſe was brought to a judicial ſale by Mr Gaſ- 
| coigne's creditors. The intereſts produced were; ½, The heritable 
bond to Sir James Campbell for L. 15,000 ; 24%, The heritable bonds 
for L. gooo and L. 3000, in the perſons of Mansfield, Ramfay, and 
Company; and, 3dly, Several adjudications led by Mr Gaſcoigne's 
perſonal creditors; one of whom, Mr Ludovick Grant, had executed 
an inhibition after the minute of ſale, but before its completion in the 
manner already narrated, 

In the ranking two queſtions occurred. The firſt was, Whether 
Mansfield, Ramſay, and Company, on drawing the ſum of L. gooo 
out of the price of Dalderſe, the eſtate of the principal debtor, were 
obliged to aſſign to the poſtponed creditors on that eſtate the collateral 
ſecurity of the L. 12,000 Carron Stock granted by Mr Samuel Garbet 
the cautioner, to Sir James Campbell, | | 

Pleaded for the poſtponed creditors : A creditor preferably ſecured on 
two ſubjects may take his payment wholly out of one; but as he 
cannot by ſo doing poſtpone in an arbitrary manner any ſecondary cre- 
ditor, he muſt aſſign to him, whole ſecurity is thereby diminiſhed, that 
by ranking in the cedent's place, the ſecondary creditor may communi- 
cate the loſs reſulting from the preferable ſecurity, to all thoſe ſtanding 
in the ſame degree of preference. Nor can any diſtinction ariſe from 
the nature of the ſecurity which is to be aſſigned. Whether it is a 
cautionary obligation, or an incumbrance on a ſeparate eſtate, the ca- 
tholic creditor might have operated his payment out of it ; and equity 
requires that his debt ſhould be paid by equal proportions out of the 
whole funds. | 

Anſwered : Aſſignments of this nature, having their foundation ſole- 
ly in equity, cannot be demanded where equity requires the catholic 
creditor to draw his payment, if poſſible, from particular funds. The 
obligation of Mr Garbet, to whoſe prejudice the aſſignment is here 
demanded, was merely ſubſidiary, taking place upon the failure of the 
principal debtor ; and whenever the principal debtor pays, his cau- 
tionary obligation is at an end. Hence the creditor taking his payment 
out of the funds of the principal debtor, does nothing arbitrary or un- 
juſt, On the contrary, to act otherwiſe would be an extenſion of the 

cautionar 
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cautionary obligation, palpably wrong and oppreſſive, to which no 
court of equity will give a ſanction; Principles of Equity, p. 18. 

The next queſtion, reſpected the effect of the inhibition uſed by Mr 
Grant after the minute of ſale, but before the ſale was completed. It 
was admitted, that the heritable ſecurity for L. 15,000, being part of 
the original bargain, was unchallengeable ; and it ſeemed likewiſe to 
be admitted, that the ſecurity for L. 3000, which by the original a- 
greement was to be paid immediately, was in the ſame predicament. 
But with regard to that for L. gooo, it was 

Pleaded : By the minute of fale, Sir James Campbell became bound 
to convey the lands upon receiving L. 3coo, an heritable bond for 
L. 15,000, and a perſonal bond for the remainder ; and although the 
minute contained no procuratory nor precept by which the purchaſer 
could be inſtated in the feudal right, yet Sir James Campbell could 
have been compelled by action at law, or by adjudication, to imple- 
ment the preciſe terms of his agreement. The after tranſaction, 
therefore, by which the whole price is made a burden on the lands, 
as alſo the heritable bond for L. gooo, being a deed entirely voluntary 
on the part of the debtor, muſt be affected by the inhibition. 

Anſwered : Even after the minute of ſale Sir James Campbell con- 
tinued in the property of the lands. The inſolvency of the purchaſer 
and his cautioners entitled him to reprobate their perſonal ſecurity ; 
nor could he have been obliged, either by the purchaſer or his cre- 
ditors, to diveſt himſelf before receipt of the price. The condition, 
therefore, under which this ſale was carried into execution, created a 
real burden on the eſtate, from which the creditors of the purchaſer 
affecting it for their payment cannot ſhake themſelves looſe. 


As to the firſt point, The Lords, in reſpect Mr Garbet was only 
* a cautioner, found, That Mansfield, Ramſay, and Company 
* were not obliged to aſſign the ſecurity granted by him upon 
* the ſtock of the Carron Company in farther ſecurity of L. 9000 
contained in the bond granted by Charles Gaſcoigne.' 


As to the ſecond, the Lords found, That the inhibition at the 
© inſtance of Ludovick Grant did not affect either of the bonds 
in queſtion, ſo as to make them reducible at his inſtance.” 


Lord Ordinary, Ellocl. AQ. Ilay Camplel. Alt. M*Laurin, 
C. 
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No. XCV. December 17. 1779. 


WILLIAM FULLERT @N 
Againſt 
FAMES RICHMOND. 


Glebe. A miniſter in a royal burgh, having a landward territory annex- 
ed to it, has right to a glebe, there being church-lands within the pariſh, 


| HE pariſh of Irvine is compoſed of the royal burgh of that name 

14 and a landward diſtrict. Its miniſters had never been poſſeſſed 
of a manſe; and their glebe amounted to little more than an acre. 

In 1775, the preſbytery of Irvine intending to enlarge the glebe of 
this pariſh to the legal extent, it was contended for Mr Fullerton, the 
proprietor of the church-lands neareſt the church, that the miniſters of 
royal burghs were not by law entitled to glebes, although ſome from 
private gift poſſeſſed lands diſtinguiſhed by that appellation. From this 
he inferred, that Mr Richmond, the miniſter of this pariſh, was not 
entitled to the propoſed enlargement. In ſupport of the general pro- 
poſition above mentioned, Mr Fullerton 

Pleaded : The right of minitters in Scotland to a manſe and glebe, 
which is derived from ſpecial enactments, 1563, c. 72.; 1572, c. 48. ; 
1592, c. 118.; extends not to thoſe in royal burghs, who are un- 
derſtood to have advantages of other kinds more than ſufficient to 
compenſate that want. Hence, by act 1644, authoriſing the deſigna- 
tion of manſes and glebes out of temporal lands, 1 it is expreſsly declared, 
that borrowſtown-kirks are always excepted.” And when it was judged 
proper to accommodate all miniſters with manſes, a particular ſtatute 
was neceſſary in favour of miniſters in royal burghs ; 1649, c. 45. 

The two laſt acts being reſcinded in 1661, and rights of miniſters 
thereby reſtricted to their former extent, it is taken for granted by act 
1663, c. 21. that miniſters in royal burghs, unleſs from private endow- 
ments, have no right to glebes, it being there ordained, * That all mi- 
* niſters ſhould have a certain proportion of ground allotted to them 
for graſs, except ſuch in royal burghs as have not right to glebes. 

This argument is farther ſupported by the interpretation given to 
other parts of the act 1663. By one of the reſcinded acts it has been 
ſeen, that miniſters in royal burghs were to be provided with manſes ; 
and by this act, competent manſes are directed to be built in every 
pariſh, But as no expreſs proviſion occurs in the laſt ſtatute in fa- 


vour of miniſters in royal burghs, it has been found, that theſe, even 
3A where 
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where part of the pariſh was landward, could not demand a manſe 

une 19. 1751, Thomſon contra the Heritors of Dunfermline; Facult. 
Coll. February 28. 1769. It may therefore be reaſonably concluded, 
that their right to glebes is in the ſame ſituation. 

Anſwered : By the ſtatutes paſſed after the Reformation, authoriſing 
the deſignation of glebes out of church-lands, the legiſlature did not 
create a new right in favour of miniſters, but only preſerved, or revoked 
ſo much of the antient patrimony of the church as was neceſſary for 
accommodating thoſe ſerving the cure with ground ſufficient for main- 
taining their families in a comfortable manner. Hence, by the three firſt 
ſtatutes, all miniſters, without diſtinction, may inſiſt for glebes, where 
there are church-lands within the pariſh ; nor is it obvious why mi- 
niſters in royal burghs, whoſe charges are generally moſt laborious and 
expenſive, ſhould in this matter be put in a worſe ſituation than thoſe 
in pariſhes entirely landward. When indeed, by ſtatute 1644, lands 
which had never belonged to the church were, contrary to the general 
idea of the legiſlature, made ſubject to this burden, the inhabitants of 
royal burghs were exempted from an allotment which the value of 
property fo ſituated would have rendered exceedingly grievous. But 
this diſtinction, originating from that ſtatute, is now compleatly done 
away by its repeal. 

The exception in the ſtatute 1663 clearly ſhews, that miniſters in 
oy burghs are not in general excluded from this advantage. For if, 
by © miniſters having right to glebes, had been meant thoſe who had 
obtained them by private endowments, no reaſon can be aſſigned for 
giving to ſuch an additional preference over their brethren ; and agree- 
ably to this the court decided ; Stair, December 4. 1664, Miniſter of 
Dyſart contra the Heritors ; Fount. March 26. 1685, Miniſter of Kirk- 
aldy contra the Heritors. The point, whether a miniſter of a royal 
burgh is entitled to a manſe, has never yet received a determination 
on general principles, the deciſions quoted having been founded on 
ſpecialties. There is however an obvious diſtinction between manſes 
and glebes in this reſpect ; the former, by the acts before the Ulurpa- 
tion, being only due to miniſters where there was a parſon or vicar's 
manſe within the pariſh, whereas the latter could be demanded out of 
any church-lands fo ſituated. 


© The Lords repelled the defence.” 


Lord Ordinary, Gardenſton. For Mr Fullarton, lay Campbell. For Mr Richmond, Hay. 
Clerk, Tait. 


Nota. It was obſerved on the bench, that the report, Faculty Coll. 
February 28. 1769, was erroneous, the deciſion there having proceed- 


ed on the particular circumſtances of the caſe. 
C. 


No. 
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WILLIAM MACONOCHIE, 
Againſt 
FAMES, MARY, and GRIZEL CGREENLEES. 


Proviſions to heirs and children. — An aſſignment by an heir of a marriage, 
of her intereſt, how far Sectual, ſhe having died before her father. 


Y marriage- contract between James Beveridge and Janet Smi- 

bert, in 1719, the former obliged himſelf to provide 2000 merks, 
two tenements in Edinburgh belonging to him, and the conqueſt du- 
ring the marriage, © to himſelf and the ſaid Janet Smibert in conjunct 
fee and liferent, and to the heirs procreate and to be procreated be- 
© tween them, in fee. 

The iſſue of this marriage, which diſſolved in 1730 by the death of 
Janet Smibert, were two daughters, Jane and Margaret. 

Jane, upon her marriage, diſcharged her father of the proviſions due 
to her. Margaret intermarried with William Maconochie, and aſſign- 
ed to her huſband all right accruing to her from the marriage: contract 
between her parents. 

Mrs Maconochie predeceaſed her father, who died in 1778 ; and her 
huſband, by virtue of the conveyance already mentioned, purſued her 
father's repreſentatives, James, Mary, and Grizel Greenlees, his grand- 
children by a ſecond marriage, for the proviſions alledged to belong to 
her. : 

The merits of this queſtion depended on the right of Mrs Macono- 
chie, the aſſigner. If, upon the diſſolution of her father's firſt marriage 
in 1730, ſhe became a proper creditor to him in the proviſions ſtipu- 
lated by the marriage- contract, her right was habilely tranſmitted to 
the purſuer. If, again, her intereſt was merely an expectancy of ſuc- 
ceſſion contingent on her outliving her father, the conveyance in fa- 
vour of her huſband was vacated by her predeceaſe. 1 

Pleaded for the purſuer : Notwithſtanding the proviſions in the mar- 
riage- contract, Mr Beveridge remained har of the ſpecial ſubjects 
therein ſtipulated, as alſo of the effects falling under the clauſe of 
conqueſt, which likewiſe became ſpecial and fixed by the diſſolution 
of the marriage; and had he fulfilled his obligation, by taking the 
right to theſe ſubjects in favour of the heirs of the marriage, it beho- 
ved Mrs Maconochie to have compleated her right to them by ſervice - 
as heir of proviſion to her father, which ſhe could not do while he 
was alive. But Mr Beveridge fulfilled no part of his obligation; and 
to this ſtate of matters the judgment of the Court mult be applied. 

| | Under 


5 


Under the marriage- contract an action was competent to Mrs Maco- 
nochie againſt her father, for compelling. implement of his obligation; 
Erſk. b. 3. tit. 8. F 38. ; which upon his death might have been con- 
verted into an action for payment, requiring no ſervice to make it 
effectual, 3d February 1732, Campbell contra Duncan; Faculty Coll. 
vol. 2. No. 202. 255. Her right could have been diſcharged by her 
during her father's lifetime; 13th February 1770, David Sinclair- 
Threipland contra Sinclair; Dr Stewart Threipland contra Mrs Hen- 
rietta Sinclair, in 1779. Theſe powers could not be exerciſed by a 
party having only a /þes ſuccgſſionis, and ſhow that a proper Jus creditt 
was veſted in Mrs Maconochie at the diſſolution of her parent's mar- 
riage. The term of payment alone was ſuſpended till her father's de- 
ceaſe. 

Anſwered: The heirs of a marriage- contract are in 1 reſpects 
diſtinguiſhed from others. Their father cannot, by any gratuitous 
deed, defeat their right. An action lies at their Ane for compel- 
ling him, during his life, to take the rights of the ſubjects referred to 
in the marriage- contract conformably to the terms of the proviſion; 
and this action, in the event of their ſurvivance, may be converted 
into an action for payment, it being ſettled by the deciſions quoted 
for the purſuer, that no ſervice is requiſite in ſuch a caſe for enabling 
them to diſcharge their father's general repreſentatives. Still however 
their right is no more in any caſe than a pes ſuccęſſionis, depending on 
the condition of their father's predeceaſe. Hence it is, that the pro- 
viſions in a marriage- contract, upon the failure of immediate iſſue, de- 
volve to their deſcendents, jure repreſentationts, and theſe failing, are 
extinguiſhed altogether. For if, upon the diſſolution of the marriage, 
a right veſted in the immediate iſſue, it would be taken up by their 
deſcendents in the character of heirs to them; if they died without 
iſſue, it would deſcend to their other heirs; and in every inſtance 
would be attachable by their creditors. In the caſes quoted, the diſ- 
charges granted by the heirs of the marriage had been validated by 
their father's predeceaſe, whereby their right had become complete and 
exigible. 


The Lord Ordinary found, That the purſuer had no title to inſiſt 
in this action. And to this judgment the Lords adhered, up- 
on adviſing a reclaiming petition for William Maconochie, with 
anſwers for James, &c. Greenlees. 


Lord Ordinary, Zlliock. AR. Solicitor-General Murray, Ilay Campbell. Alt. Rar. 
Clerk, Orme. ; 


No. 
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JAMES HILL, 
Apainſt 
THOMAS HOPKIRK and FOAHN MACALL, 


Royal burgh.—Powers of the town-council to inflict fines on burgeſſes re- 
fuling to accept of offices within the burgh, 


Y the ſet of the city of Glaſgow, as recorded in the books of the 
Convention of the Royal burghs in 1711, the town-council was 
compoſed of the provoſt, three bailies, and twenty-five common-coun- 
ſellors, who were choſen annually. In this number were included the 
dean of guild, deacon-convener, treaſurer, and maſter of the works, who 
were, ex officzo conſtituent members of the council.. 

By regulations enacted in 1748 by the town-council, and likewiſe 
recorded in the books of the Convention, only four counſellors are to 
be changed every year, according to their ſeniority ; but the dean of 
guild and deacon-convener muſt continue for one year after the expiry 
of their reſpective offices, and are afterwards to be removed in rotation 
with the other members of council. 

By theſe regulations it was farther provided, That every perſon elec- 
ted or continued a counſellor ſhould be obliged to accept or continue 
under a penalty of L. 20, to be paid to the collector for the poor of the 
Merchants' Houſe. After this, he could not be again required to un- 
dertake that office. In the ſame manner, every perſon elected dean of 
guild was obliged to accept, under a penalty of L. 40. 

Soon after theſe regulations were made, Mr Hopkirk, and Mr Ma- 
call had been elected counſellors, and paid their tines for non-acceptance. 
In 1778, they were, one after another elected deans of guild, and re- 
fuſing to accept, were fined each in L. 40. 

Of theſe fines they complained by bill of ſuſpenſion, their contra- 
dictor being Mr Hill, the collector for the Merchants' Houſe. The 
queſtion chiefly agitated, was the legality of the regulations 1748 
which introduced a conſiderable change into the ſet, and impoſed fines 
on perſone declining offices in the burgh. 

Pleaded for the ſuſpenders: It is not in the power of the town- 
council, though ſupported by the Convention, to new-model the con- 
ſtitution of the burgh ; Faculty Collect. Auguſt 7. 1778, John Dal- 
rymple and others, againſt James Stodart and others; much leſs 
by tines and penalties to enforce a deviation from the conſtitution. 
This laſt, which preſuppoſes ſome crime, attended with a forfeiture of 
the delinquent's effects, is the prerogative of parliament. In any other 

438 hands, 
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hands, it would be productive of diſpute and arbitrary meaſures. In 
thoſe of the rules of burghs, directed by motives of party and ſpleen, 
it would be peculiarly hurtful. It is quite diſtin& from the right 
which every corporation has to make by-laws in the matters intruſted 
to them. Nor can any reaſon be adduced in ſupport of it from the 
practice obſerved in ſome of the cities in England, unleſs it could he 
ſhown, that the government of boroughs in England ſtands preciſely 
on the ſame footing as in Scotland. 

Anſwered : That the original ſets of burghs, which in general have 

no other foundation than the conſent, either expreſſed or implied, of 
the community may be altered by immemorial uſage, or by regula- 
tions of the town-council, approved and adopted by the burgeſſes, is 
evinced by precedents in almoſt every burgh in Scotland. The re- 
cording in the books of Convention of the regulations now in diſpute, 
which have been acquieſced in by all the other burgeſles, as well as the 
ſuſpenders themſelves, was nowiſe requiſite to their validity, but me- 
rely for certifying their authenticity at a future period. 
But the queſtion now at ifſue is not concerning an alteration in the 
ſet, but whether the town- council may, by an adequate fine, compel 
the performance of offices in the burgh. This ſeems not to admit of 
diſpute. The power inherent in every corporation to make bylaws 
for the ſupport of their own body, for regulating police, and the 
management of their own affairs, muſt be quite nugatory and una- 
vailing, if this ſanction were wanting to inſure obedience from its 
members. 

As the office of magiſtrate is eſſential to the exiſtence of a repld 
burgh, perſons refuſing to ſubmit in their turn to this burden, ought 
regularly to be deprived of their citizenſhip altogether, Conſequently 
it is by a mild commutation of puniſhment, that a ſmall fine is ſubſti- 
tuted in its place. Hence in the city of London the practice of fining 
thoſe who refuſe the office of mayor, ſheriff, or alderman, is in daily 
obſervance. And the ſame rule is followed in Scotland, in every in- 
corporated ſociety, where the offices are not attended with power or 
profit ſufficient to excite a competition. 

It was ſeparately contended for the ſuſpenders, that 8 been 
already fined for refuſing the office of counſellor, they could not, con- 
ſiſtently with the regulations themſelves, be again fined for declining 
an office neceſſarily including that of counſellor. 

The Court ſeemed to be of opinion, That there exiſted in every ſo- 
ciety a power, by diſcretionary fines to compel performance of the 
public offices ; but that in this caſe the town-council were barred by 
their own regulations from exaCting the fines in queſtion. 


The Lords found, In reſpect of the ſpecial circumſtances of this 
* caſe, particularly that the ſuſpenders formerly fined off when 
elected into the office of counſellors, and paid that fine of 
L. 20 Sterling, each, that they could not be of new fined for 

* refuling thereafter to accept of or act in the office of dean of 
guild, 
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guild, who ex cio muſt act likewiſe as a member of the town- 
council; and therefore ſuſpended the letters /mpliciter.” 


Lend en Cadutn AQ. Ia Complel. Alt. Moral land. 
Clerk, Campbell, 
C. 
No. XCVIII. January 14. 1780. 


FAM ES ERSKINE, 
Againſt 
GEORGE MH ANDERS ON 


Debtor and creditor. Beneficium cedendarum actionum. A co-debtor 
entitled to receive aſſignation of dlligence from the creditor for ſpeedily 
operating relief. 


ANDERSON and Hay were joint acceptors of a bill payable to 
Erſkine, who ſued both of them for payment; and as Hay 
pleaded no defence, immediately obtained decreet againſt him. 
Maanderſon however being ſtill ſued for the whole debt, made offer 
of payment, on condition of receiving an aſſignation to the decreet 
againſt Hay, the correus debendi; which being refuſed, he, in a proceſs 
of ſuſpenſion brought on that ground, 

Pleaded: A creditor cannot arbitrarily diſcharge his diligence done 
* againſt one correus debendi to the hurt of the reſt, who have a right 
* to claim aſſignation; Dalrymple' s Deciſions, No. 167. When a 
debt is diſcharged by a correus, it is certainly juſt that the creditor thus 
ſatisfied ſhould communicate to him a right which he himſelf can no 
longer exerciſe, 

In the preſent caſe, the aſſignation may be of important uſe ; as 
without the circuit of a proceſs of conſtitution it will entitle to imme- 
diate execution againſt Hay ; by which means alone, perhaps, ſuch 
danger as that ariſing from his ſuddenly converting his effects into caſh, 
and leaving the kingdom, could be prevented. The creditor therefore 
ſhould not be permitted to with-hold that conveyance, notwithſtanding 
the oppolite tendency of a deciſion reported by Lord Stair in 1666, and 
of a later one by Lord Fountainhall, which indeed is leſs connected 
with the preſent queſtion, or of the opinion of Mr Erſkine, founded 
on the authority of thoſe judgments. It is however to be remarked, 
that Lord Fountainhall has ſubjoined to the laſt mentioned deciſion 
this acknowledgment, * that with reſpect to the beneficium cedendarum 


* aftionum, our practice is not yet arrived at a full conſiſtency” 
Anſwered: 
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Anſwered for the creditor : By the Roman law, the beneficium . 
darum aftionum was indeed allowed to cautioners; but the reaſon of it 
was, that there were no other means by which they could operate their 
relief In ours, ſuch a claim is rejected, becauſe they may obtain re- 
lief without that extraordinary remedy ; though perhaps it might en- 
able them to execute diligence more ſpeedily. Nor is it neceſſary to 
add, that the caſe of no co-obligant is ſo favourable as that of a cau- 
tioner ; which the ſuſpender is, being joint acceptor of a bill for behoof 
of another. That the above 1s the doctrine of our law, is evident from 
Erſkine, p. 474.; Stair, July 10. 1666, Hume contra Kers; and from 
Fountainhall, December 12. 1695, Wood contra Gordon. 


The Lords found, That the creditor was bound to grant the aſſig- 
nation demanded by the ſuſpender.' 


Lord Ordinary, Alva. Act. R. Sinclair. Alt. Buchan-Hepburn. 
Clerk, Campbell. 


No. XCIX. January 14. 1780, 


LIN DILLON, 
Againſt 


FOUHN CAMPBEL I. 


Tailgie.— / burgage-tenements. 


Recompence—Whether due to a party for meliorations on an eflate ſabjecł 
to a flrift entail ? 


HE late Mr Campbell of Blythſwood ſet in tack. to Lin Dillon 

a tenement in the town of Glaſgow, conſiſting of two old houſes 

and a ſmall garden, and became bound to pay, at the end of the leaſe, 
the value of the buildings erected by the tenant. 

Upon Mr Campbell's death, the eſtate of Blythſwood, comprehend- 
ing this tenement, was taken up by his ſon, as heir under a ſtrict en- 
tail; who, upon the expiry of the leaſe, was ſued in an action for the 
value of the buildings erected in conſequence of the e above 

recited. 

In this action the Lord Ordinary aſſoilzied the defender, in reſpect 
it was not alledged that he repreſented the late Blythſwood in any 
© other manner than as heir of entail in the eſtate of Blythſwood; 
* which entail contains the uſual prohibitive, irritant, and reſolutive 
® clauſes, de non alienando vel contrabendo debita,” 


Againſt 


En 


Againſt this judgment the purſuer reclaimed, and 

Pleaded : The ſtatute 1685, authoriſing entails, was calculated to 
perpetuate great eſtates, and cannot be extended to burgage-tenements, 
ike the preſent. 

This plea was without difficulty over-ruled by the Court: 

Pleaded, ado, By the improvements in queſtion, the defender enjoys 
an addition to his fortune and income. To that extent, therefore, in- 
dependently of any paſſive title, he muſt be liable, upon the principle, 
* Quod nemo debet cum aliena jactura fieri locupletior..” Nor can the 
ſtatute 1685, by which heirs of entail are prevented from ſelling or 
burdening the eſtate with debt, be underſtood to bar claims of this equi- 
table nature. The preſent caſe is analagous to that where a perſon, by 
the embankment of a river, has preſerved an eſtate from total annihi- 
lation, Kames' Elucidations, art. 43. ; or where one has rebuilt a houſe 
which had been burnt, and who has been found to have even a real 
ſecurity on the ſubject; Fount. February 22. 1706, Temple contra 
Gairns. 

The ſtatute 1oth Geo. III. c. 51. was neceſſary for enabling heirs of 
entail to grant ſuch leaſes as, on account of their extraordinary endu- 
rance, were deemed equivalent to an alienation of the land itſelf ; and 
for ſubjecting ſucceeding heirs of entail to the expence laid out by 
their predeceſſors in meliorations, even where theſe had ceaſed to exiſt. 

rom that enactment, therefore, it cannot be concluded, that this claim, 
which does not fall under the ſtatute, muſt be altogether ineffectual 
againſt the heir of entail, 

Anfevered : A party contracting with the proprietor of an entailed 
eſtate mult be preſumed to have framed his ſtipulations with a view 
to the precarious tenure of his debtor. Equity, therefore, cannct in- 
terpoſe to give effect to them after the right of the debtor is at an end. 
As little can equity interpoſe to oblige the defender to purchaſe a ſub- 
Je belonging to another, which is periſhable in its nature, and which 
he can enjoy only for the period of his own life. 

There is no inſtance hitherto known, where a debt binding on a 
perſon in the character of heir of entail, may not be the ground of at- 
taching by legal diligence the eſtate ſelf. A deciſion favourable to 
the purſuer, therefore, muſt in the end annihilate all ſettlements of en- 
tail, by authoriſing heirs in poſſeſſion to enter into engagements of this 
ſort. It muſt entirely ſuperſede the ſtatute of the foth of his preſent 
Majeſty, providing, under proper limitations, for the improvement of 
entailed eſtates. As the principle on which it would reſt, has no rela- 
tion to the value of the eſtate, or the duration of the defender's right, 
it is even repugnant to that ſtatute which enaQs, that the improve- 
ments ſhall not exceed four years” rent, and ſhall only be chargeable on 
each heir by certain rules there eſtabliſhed. 


The Lords, at firſt, moved by the equitable nature of the purſuer's 
demand, found the defender liable in the preſtations of the 
30 6 leaſe; 
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© leaſe ;” but, upon adviſing a reclaiming petition, with anſwers, 
they returned to the judgment of the Lord Ordinary, 


Lord Ordinary, Braxfeld. AQ. Cullen. Alt. Swinton, Tay Campbell. 
Clerk, Tait. | 


C. 


No. C. | | January 14. 1780. 
FOSEPH SYMINCTON, 
Againſt 
ANDREW CRANSTON. 


Warrandice.—Thirlage. Whether a proprietor is bound by a general 
clauſe of warrandice to relieve his tenant of a thirlage ? 


FARANSTON let to Symington a dwelling-houſe, with a malt-harn, 
kiln, &c. ſituated within the precincts of the Abbey of Holyrood- 
houſe, warranting his poſſeſſion againſt * any ſtop or impediment 
© whatſoever ;* but no mention of any thirlage was wade in the leaſe. 
After he had poſſeſſed ſome years, however, a claim for multures was 
made on the tenant by the proprietor of the mills of the barony of 
Broughton, the premiſſes making part of the barony, and being thir- 
led to its mull. 
Symington then ſued Cranſton in an action of relief, founded on 
the clauſe of warrandice in the tack, and on an allegation of his total 
ignorance of the exiſtence of the thirlage, while that fact muſt have 
been well known to his landlord. 
The Court, however, found, That the landlord was not bound to 
relieve the tenant of the thirlage ; and therefore | 


Aſſoilzied the defender.“ 
Act. C. Ferguſon. Alt. Wight. Clerk, Cant hill 


4 


No. 


1 


No. CI. January 19. 1780, 


LOKD ELFEMNS 
Againſt 
ARG BIMIE 


Removing. Ad of ſederunt 1756.—Whether an arrear of a year*s rent 
due to the landlord's executor entitles his heir to purſue an action Fre- 
moving? | 


T the time of the death of Patrick Lord Elibank, in the month of 

Auguſt 1778, Margaret Hay, leſſee of certain lands belonging to 
his Lordſhip, had incurred an arrear of more than a year's rent, which 
devolved to his Lordſhip's executor. 

In the month of September following, George Lord Elibank, heir to 
Lord Patrick, commenced an action before the ſheriff of the county, 
againſt Margaret Hay, upon the act of ſederunt 1756; by which it is, 
inter alia, provided, That where a tenant ſhall run in arrear of one 
year's rent, it ſhall be lawful to the heritor, or other ſetter of lands, 
to bring his action before the judge-ordinary, who is hereby empow- 
ered and required to ordain the tenant to find caution for the arrears, 
and for payment of the rent for the five crops following, or during 
the currency of the tack, if the tack is of ſhorter endurance, within a 
certain time, to be limited by the judge; and failing thereof, to de- 
cern the tenant ſummarily to remove, and to eject him in the ſame 
manner as if the tack were determined, and the tenant had been le- 
gally warned in terms of-the act 1555. 

In ſupport of this action, 

The purſuer pleaded : In order to eject a tenant who had fallen in 
arrear, a landlord, before the year 17506, was obliged firſt to attach the 
| whole ſtocking on the ground, and afterwards to purſue an action of 
removing againſt the tenant as being a bankrupt. During this proce- 
dure the farm was negleCted, the landlord's ſecurity diminiſhed, and 
both parties expoſed to much litigation and inconveniency. To re- 
move this was the object of this branch of the act of ſederunt, by which 
the tenant's owing a year's rent is made equivalent to bankruptcy, and 
he obliged in that event, either to find caution for the arrears, and 
for the rents of the five following crops, if the leaſe ſhall ſubſiſt ſo long, 
or to remove within a ſhort time, to be limited by the judge-ordinary. 

It cannot, therefore, be thought, that the landlord's death, and the 
conſequent partition of intereſts between his heir and executor, ſhould 
defeat this ſalutary and politic regulation. By the ſame rule, ſuppo- 
ling 
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{ing a proprietor to diſpone his eſtate to his ſon, or his rents to a ſtran- 
ger, or that the rents are attached by legal diligence, a bankrupt tenant 
might be allowed to retain his poſſeſſion, and to negle& and deteriorate 
the lands, ot 

Nor can it with propriety be ſaid, that, by virtue of his hypothec, the 
landlord is ſufficiently ſecured, if no rent is due to him, whatever may 
be the extent of the tenant's debts to others. The act of ſederunt had 
in view, not merely the landlord's ſecurity, but alſo the cultivation of 
the ground, which a bankrupt tenant is incapable to accompliſh.— 
Debts due to third parties, not connected with the leaſe, are not con- 
ſidered ; but when a landlord can /ub/ume, that one year's arrear of rent 
has been incurred, both the words and ſpirit of the act of ſederunt ſup- 
port him in the requiſition therein preſcribed. — 

Anſwered for the defender: Practice having indulged landlords with 
an hypothec on the fruits and the tenant's goods for a year's rent, they 
are effectually ſecured for that period, if the land be ſufficiently ſtocked ; 
and it is only when more than a year's rent is due to them, that the 
interpoſition of the judge is neceſſary to compel the tenant on this ac- 
count to find caution, or to remove. Arrears of rent due to the land- 
lord's executor, to his creditor, or to his aſſignee, the exiſtence and ex- 
tent of which can be legally aſcertained only in a queſtion where they 
are parties, can no more enter into this computation than extraneous 
debts. Indeed, if the leaſe be a beneficial one, nothing could be more 
repugnant to the intereſt of the other creditors, than to afford the land- 
lord a mean of withdrawing from them perhaps the only fund out of 
which they can expect payment. | E 

Upon theſe principles, the judge-ordinary is directed, by this act of 
ſederunt, to decern the tenant to find caution for the arrears, and alſo 
for payment of the rents of the five following crops ;* which ſuppoſes, 
that the arrears are due to the ſame perſon who is entitled to caution 
for the rents of the following years. And, on the ſame idea, it has 
been found, in an action for declaring the irritancy of a feu-right, prop- 
ter non ſolutum canonem, That a ſuperior was not entitled to found up- 
on the arrears of feu-duty due to a third party, theſe having been incur- 
red before he had purchaſed the ſuperiority ; Dictionary, voce Jus 
tertn. g 

The judge-ordinary had repelled the defences; but the defender 
having applied by bill of ſuſpenſion to the Court of Seſſion, upon ad- 


viſing memorials, be: 


* The Lords ſuſpended the letters.” 


Lord Reporter, Kennet. AR. Solicitor-General Murray, Ilay Campbell, Law. 
Alt. Blair, Hay. Clerk, Tau. | 


C. 
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No. CII. January 20. 1780. 


FUMES HERR IO 7. 
Againſt 
FOUN IO EZ. 


Writ. — Devolution to an overſman in a ſubmiſſion, muſt be completed ac- 
| cording to the flatute 1681. 


HESE parties ſubmitted all diſputes between them to James Ro- 
naldſon and John Scott as arbiters ; with powers, in caſe of va- 
riance, to elect an overſman. The arbiters differed in opinion, and 
made choice of Robert Wight, who gave a judgment in favour of 
Herriot. 


In a ſuſpenſion of this judgment, the Lords found, * That the devo- 
© lution to the overſman, not being atteſted by witneſſes, in terms 
of the ſtatute 1681, was void and ineffectual.” 


Lord Ordinary, Alva. AQ. Litth, R. Dundas, Alt. Maclaurin. 
Clerk, Tait. 
| C. | 


No. CIII. February 1. 1780. 


FAMES EDMONSTON E, 
Againſt 
WILLIAM FACKSOMN. 


Periculum.—When the owners of a ſhip which has been coptured are 
entitled to abandon it to the inſurers. 


N Septemher 1776, the ſhip Duntreath, belonging to James Edmon- 
ſtone, was, by William Jackſon, inſured at the vaſue of L. I 300 

from Grenada to Florida, and from Florida to Grenada. 
At the date of this policy, the ſhip had, in proſecution of the ad- 
3D venture, 


416 


venture, arrived at Florida. In its return, it was, on the 29th of 
November, taken by an American privateer, retaken about five weeks 
aiter, and brought to Rhode Iſland. From Rhode Iſland it was car- 
ried to New York, and there underwent a thorough repair; the ex- 
pence of which, with the ſalvage, amounted ro L. 658. It remained 
at New York till January 1778, when it proceeded on its voyage to 
Grenada; but was again taken by the enemy, retaken, and then car- 
ried into Grenada, From the ſecond capture it had received no da- 
mage; but no perſon appearing at Grenada in behalf of the owners, 
it was appraiſed and fold by order from the Court cf Admiralty 
there, and the proceeds, which amounted to L. 1045, depoſited, after 
payment*of the falvage and other charges, in the hands of the keeper 
of the Admiralty-regiſter. 

Mr Edmondſtone fued the underwriter before the Figh Court of 
Admiralty in Scotland, 1/7, for L. 658, as the amount of the ſalvage 
and repairs paid at New Vork; —1 24ly, for L. 1300, being the 
whole ſum underwritten by the policy ; ; the ſecond capture and re- 
capture, with the proceedings at Grenada, being conſidered as a fetal 
loſs, and the purſaer being willing to abandon to the defender the 
proceeds of the ſhip lodged in the Admiralty-regiſter at Grenada. 

To the firſt concluſion no objection was made; but in bar of the 
ſecond it was contended by the defender, That 'the inſured was enti- 
tled only to the ſalvage paid to the recaptors, and the other charges, 
if any, incurred by them in bringing the ſhip to Grenada. 

This queſtion was brought under review of the Court of Seſſion, 
by an action for ſetting aſide a judgment of the- -Admiraity Court, by 
which the inſurer's plea had been ſuſtained. 

Pleaded for the purſuer : In the language of inſurance, a loſs is total 
when the plan of the voyage has been deranged, when the property 
has been altered, or greatly injured. The object of the inſured is, to 
ſecure himſelf from every loſs which may ariſe in the proſecution of 
a particular adventure. This could not be obtained, were he, in ſuch 
caſes, obliged to accept reparation merely of the actual damage, and 
afterwards to beſtow his labour and time in following out a voyage 
which can no longer be beneficial to him. While a ſhip in particular 
remains in the poſſeſſion of the enemy, the inſured is without doubt 
entitled to recover the value. The ſubſequent title to reſtitution, a- 
riling from the ' recapture, which muſt be made effectual with much 
trouble, riſk, and expence, cannot deprive him of that right, nor re- 
duce him to a worſe ſituation than before; Aitken's Reports, p. 195. 
Sir James Burrough's Reports, vol. 2. p. 685 Goſs verſus Withers. 
Neſarly two years had in this caſe elapſed between the ſhip's ſetting 
out and arriving at its deſtined port. In the interval, a loſs equal to 
half the inſured value had been ſuſtained, and it had been twice ſei- 
red by the enemy. It was afterwards ſold by the recaptors, by virtue 
of the powers given to them for that effect. The mode of account- 
ing moſt agreeable to the principles of inſurance, and leaſt liable to diſ—- 
pute, is, that the inſurer ſhould come in place of the inſured, by the 
ceſſion here propoſed. 

Anſwered : 
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Anſwered : The conſequences of the firſt capture and recapture be- 
ing ſettled by the parties on the footing of an average loſs, the queſ- 
tion now at iſſue muſt depend on the events ſubſequent to the ſhip's 
departure from New Tork. 

Inſurance is merely a contract of indemnification of the loſſes therein 
provided againſt. The inſured are therefore not at liberty, on account 
of an inconſiderable lots or delay, to throw up all charge of the ſubject 
inſured, or to neglect any thing to which they would have attended if 
that had remained at their own riſk ; Magen's Eſſay on Inſurance, 
vol. 2. p. 92. 138. 272. 274. 230. 65. 75. 192. 352. Such a con- 
duct would be repugnant to that good faith ſo eſſentially requiſite in 
this contract, and could only proceed from an overvaluation, or other | 
circumſtance unconnected with the policy, and for which no conſide- 
-ration was given to the underwriter. | 

In this inſtance, the owner, or his agent, on the ſhip's arrival at its 
Place of deſtination, ought to have claimed it from the recaptors. Upon 
-payment of the ſalvage, his property was in the ſame ſituation as if it 
never had been ſeized; as if it had been ranſomed for an eight of the 
value, or had eſcaped entirely, with a loſs in its.rigging to that extent: 
caſes where it 1s certain no abandon would be permitted. On theſe 
principles the Courts of England decided in a cafe preciſely ſimilar to 
the preſent ; Sir James Burrough's Reports, vol. 2. p. 1198, Hamil- 
ton verſus Mendez. No regard was there paid to the ideal diveſtiture 
of property occaſioned by a temporary capture; and it was held, that 
where, without any great delay, or material damage, a ſhip had ar- 

rived at its deſtined port before any action brought, or any offer to 
abandon, the inſured were entitled only to a verdict for an average loſs. 
The caſes quoted on the other ſide were decided on ſpecialties, remark- 
ed by the judge who pronounced this deciſion. 


The Court laid out of view the events preceding the ſhip's depart- 
ure from New Vork; and found, That in this caſe the inſured 
vas not entitled to abandon. the ſhip on account of the ſecond 

capture; and that the inſurer was only liable for a partial loſs; 
« and therefore aſſoilzied from the reaſons of reduction. 


: Lord; Ordinary, Gordtnſſon. Ad. Ila Campbell. Alt. Blair. 
| G 
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No. | CIV. February 16. 1780. 
WALPOLE and ALISON, 
Againſt 
O EN * O VTO ONE R TIE AU NO N 2 


Tack, Retention competent to a tenant, 


Y a contract of leaſe entered into between Mr Alexander, propri- 
etor of the coal of Blackhouſe, and Mr Montgomery-Beaumont, 
the latter became bound to furniſh 30,000 tons of great coal annually, 


at the rate of 3s. per ton, and the whole panwood, under certain re- 


ſtrictions, at the rate of 2s. per ton. Mr Alexander, on the other 
hand, obliged himſeif to make payment at the end of every fourteen 


days for the quantities of coal delivered during that period. 


Mr Alexander run in arrear to a conſiderable extent, and ſome time 
afterwards became inſolvent. His eſtates in Scotland, including that of 
Blackhouſe, were attached by adjudication at the ſuit of Meſſrs Wal- 
pole and Aliſon, who, by virtue of this diligence, inſiſted againſt Mr 
Beaumont for delivery of the quantities of coal ſtipulated in the leaſe. 

Mr Beaumont again contended, That he had a right of retention 


until the arrears already mentioned ſhould be made up to him. 


Pleaded for Walpole and Aliſon: Rights of retention in favour of 
tenants are ineffectual againſt ſingular ſucceſſors; Erſkine, b. 2. tit. 6. 
IN * Clauſes of retention being inconſiſtent with the nature 
of leaſes, and the utility of the public records, are not preſerved by the 
ſtatute 1449. That principle, however, is not applicable to the preſent 
caſe. Here the purſuers, by inſiſting on the contract made by Mr Alex- 
ander, muſt ſubject themſelves to the preſtations incumbent on him. 
As he could not require the promiſed quantities of coal before ſatiſ- 
fying Mr Beaumont for what he had already received, the purſuers 
muſt be in the ſame ſituation. 


The Lords found, That Mr Montgomery-Beaumont is entitled to 
retain the coals deliverable by him, and produce thereof, in time 
coming, ay and until the ſums due to him are ſatisfied and | 


paid.“ 


Lord Ordinary, Elliact. Act. [lay Campbell, Solicitor General Murray. 
Alt. Buchan-Hepburn. Clerk, Tail. 


C. 
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No: CV. February 17. 1780. 


WILLIAM XEI D and others, 
Againſt 
STEPHEN MAXWELL, 


Cautioner.—IWhether, in terms of act 1695, diligence being done within 
the ſeven years, a cautioner is liable for annualrents that are poſterior. 


AXWELL, as cautioner of Shiells, granted to Reid and others a 
bond for borrowed money. 

Within ſeven years of its date the bond was regiſtered, and a charge 
for payment given upon it to the cautioner. But many years had af- 
terwards elapſed, when, Shiells having become bankrupt; an action was 
brought againſt the cautioner. 

In this action, the queſtion occurred to what extent, in terms of the 
act 1695, c. 5. the cautioner was liable for the debt; whether he was 
liable for the principal ſum and annualrents only which fell due during 
the ſeven years, or farther, for the annualrents of all the ſubſequent pe- 
riod. 

Pleaded for the cautioner : The purpoſe of the ſtatute is declared in 
its preamble to be that of preventing debtors from leaving * a growing 
© burden on their cautioners; and the method by which it has effected 
this deſign, is by limiting the time within which any obligation on cau- 
tioners can exiſt, After the lapſe of ſeven years, it is enacted, that cau- 
tioners become * eo ihſo free from their obligation; nor can any act of 
the creditor continue it beyond that period, the courſe of which is not, 
like that of preſcription, ſubject to interruption ; the ſtatutory limita- 
tion being in its nature abſolute, and not founded on any preſumption 
which is capable of being diſproved. If then, beyond the limited pe- 
riod, the obligation itſelf cannot ſubſiſt, it is impoſſible that any claim 
of intereſt can afterwards ariſe upon it; although with reſpe& to what 
ſhall fall due during the ſeven years, that may no doubt be ſecured by 
diligence, which, though done within the period, will have effect after 
its lapſe; for this is agreeable to the object of the ſtatute, which con- 
tains a proviſion to that purpoſe ; Forbes's Inſtitute, part 2. b. 3. c. 2. 
tit. 3. H 6. ; Lord Bankton, b. 2. tit. 12. § 30.; Erſkine, b. 3. tit. 7. 
\ 24.3 Dalrymple, February 24. 1714, Mackilliken contra Monro ; 
Dictionary, voce Preſcription, vol. 2. p. 117. ; Kilkerran, voce Pre- 
ſcription, Irvine contra Copland: 

Anſwered for the creditors : It muſt be admitted, that during ſeven 


years cautionary obligations ſubſiſt in full force. It has even been 
3E allowed, 
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allowed, that diligence done within that period will preſerve them be- 
yond it, as far as they then extended. In this caſe a charge on the 
bond was timeouſly given, when the cautioner, in terms of his obliga- 
tion, ought ſurely to have diſcharged the debt; in which caſe, all the 
intereſt that has ſince ariſen on the principal would have been in the 
creditors' pockets. Having however failed to do what was thus incum- 
bent on him, is he to profit from the omiſſion, by being allowed to re- 
tain thoſe annualrents which he could never have touched but by 
wrongfully witholding payment ſo loug from his creditors? The ſta— 
tute does not countenance ſuch an abuſe. Its object was to obviate 
the danger reſulting to cautioners from the creditors delaying to de- 
mand payment for a length of time, in which it might have become 
impoſſible for the former to operate their relief againſt the principal ob- 
ligant. But diligence being timeouſly done, and cautioners ſufficiently 
protected againſt that danger, the obligation of courſe muſt ſubſiſt. 

The Lord Ordinary found, That the diligence which was done by 
* the charge within the ſeven years, is ſufficient to preſerve againſt the 
* cautioner the principal and whole annualrents bygone, and in time 
coming till payment.” 


The Court, however, after a hearing in preſence, altered this inter- 
tocutor, and found the cautioner liable for no more than the 


principal, and ſeven years' intereſt. 
Lord Ordinary, Braxfield. AQ. Matthew Roſs. Alt. Cullen. 
8. 


No. CVI. February 22. 1780. 


WALTER CAMPB TEL I. 
Againſt 
The CREDITORS of the York-buildings Company. 


Proving of the tenor, Special caſus amiſſionis requiſite in proving the 
tenor of bills of exchange. 


R CAMPBELL inſiſted in an action for proving the tenor of a 

bill of exchange for L. 200, drawn by Biſhop, one of the York- 
buildings Company's overſeers in Scotland, upon Mildmay, caſhier to 
the Company. That ſuch a bill once exiſted, did not admit of doubt, 


nor was there any evidence of its having been retired ; but the purſuer 
not 
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not being able to condeſcend on any circumſtance accounting for its 
diſappearance, it was 

Pleaded for the creditors of the Company: In all actions of this kind 
a ſpecial caſus amiſſiunis mult be eſtabliſhed by the purſuer ; otherwiſe 
documents might be reared up of a nature and appearance totally dif- 
ferent from thoſe which are ſaid to be loſt; Bankton, b. 1. tit. 24. 
( 12. ; b. 4. tit. 29. F 2. ; Stair, February 19. 1679, Swinton contra 
the Laird of Tofts ; Erſkine, b. 4. tit. 1. Y 54 This is eſpecially re- 
quiſite in the caſe of bills, where partial payments are generally mark- 
ed on the back of the voucher of debt, and where the debtor, relying 
for his acquittance on the delivery or cancellation of the bill itſelf, does 
not think it neceſſary to demand a formal diſcharge. 


The Lords found, That the purſuer muſt condeſcend farther be- 


« fore he is allowed a proof of the tenor and caſus amiſſionis of 
the bill libelled.” 


AQ. Ilay Campbell, Maclaurin. Alt. Elobinſton. Clerk, Campbell. 


C. 


No. CVIL February 24. 1780. 


FOUHN TAIT and others, 
Againſt | 
Si- FAMES COCX BUR NM and others. 


Right in ſecurity. — Confirmation. — Whether a real ſecurity, as by adjudi- 
cation, be diminiſhed by a prior confirmation as executor-creditor, 


APTAIN ADAM HAY having died leaving very conſiderable 

debts, Mr Tait, and certain other perſons, expede confirmations 

of his moveables as executors-creditors ; and his apparent heir brought 

and obtained decreet in a proceſs of ſale of his land-eſtate under the 
act of parliament. 

Afterwards in framing the ſcheme of diviſion of Captain Hay's 
funds, a doubt occurred, Whether thoſe creditors who had already 
attached the moveables by confirmation, were entitled to be ranked 
upon the price of the heritable eſtate according to their whole debts, 
or only for the balance that ſhould remain after deduction of what 
was to be received from the executry. This point being debated in 
court, it was 
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Pleaded fur ſuch creditors as had not confirmed : It is true, that when 
by adjudication a real 4% is conſtituted upon an eſtate, ſuch a lien will 
remain undiminiſhed, notwithſtanding partial payments, till the laſt 
farthing of the debt 1s paid. In that cafe, unaquegue gleba ſervit. Even 
ſecurities affecting moveables, as arreſtments, have a ſimilar effect. But 
if the payments are prior to the adjudication, that diligence can ſurely 
comprehend nothing more than the balance then remaining; other- 
wiſe it would involve a pluris petitio, which would be fatal to the ſe- 
curity. 

Now though it be admitted, that the above mentioned decreet of 
ſale gives to creditors a real ſecurity equal to adjudication ; ſtill it is to 
be obſerved, that the confirmation in queſtion was prior to this decree ; 
and being a mode by which moveables are actually appropriated, it 
muſt then pro tanto have operated an actual extinction of the debt.— 
Confirmation is aditio hæreditatis in mobilibus, But though that of an 
executor- creditor may be conſidered as a form of diligence; yet in this 
view likewiſe it muſt be allowed, like poinding, completely to transfer 
the property of the ſubjects confirmed, and to veſt the creditor in them; 
who is only liable to render an account to the perſons intereſted. 

Anſwered for the creditors who had expede confirmation : Ihe idea of 
confirmation being adi bereditatts in mobilibus, correſponds not to the 
caſe of executors-creditors, whoſe confirmation gives no right to the 
ſucceſſion of the deceaſed, and is merely a form of diligence eſtabliſhed 
by law for the obtaining of payment. It is for this reaſon that differ- 
ent creditors may confirm the ſame ſubject, whilſt it is impoſſible that 
there can be two heirs of one ſucceſſion, without being heirs-portioners ; 
Lord Bankton, b. 3. tit. 8. $ 65. Nor, though fuch a confirmation 
tended as completely as poinding to transfer property, are the funds 
in this caſe really carried away. They till remain in medio; as they 
muſt do, until, after many calculations, and the ranking of all the vari- 
ous debts, it ſhall appear what ſhares of them thould be allotted to par- 


ticular creditors. 


At firſt the Court found, * That the creditors who were confirmed 
« executors were entitled to be ranked on the price of the hetitable 
© eſtate for their whole debts, without deduction of what they 
drew from the executry.” But, on adviſing a reclaiming peti- 
tion and anſwers, 


The Lords altered that interlocutor, and found, © That the creditors 
© who had attached the executry could only be ranked on the 
8 * price of the heritable ſubjects for the remainder of their debts. 


Lord Juſtice Clerk, Reporter. For creditors confirming, Elphinflon. 
. Swinton, {lay Campbell. Clerk, Tait. 4 
8. 


No. 
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No. CVIII. February 25. 1780. 


JOAN 
Againſt 
JOHN RAMSAY. 


Arręſimen. — the habile diligence for affeting the price of heritable ſub« 
eds in the hands of a truftee for creditors, 


OHN DICKSON, for behoof of his creditors, conveyed his heri- 

table eſtate to a truſtee; and in a deed of acceſſion to this convey- 

ance all his creditors concurred. But the truſt-right did not ſpecify 
the debts, nor was the truſtee infeft. 

One of theſe creditors was Ebenezer Hepburn ; to whom, again, 
Grierſon was a creditor. 

After the truſt-conveyance, but before the truſtee had proceeded to 
ſell thoſe ſubjects, Grierſon laid an arreſtment in his hands; and when 
the ſale was over, inſiſted in a proceſs of forthcoming. In this action 
he was oppoſed by Ramſay, in the character of truſtee for the creditors 
of Hepburn, who had likewiſe become bankrupt; Ramſay objecting 
that the arreſtment was inept, „it, becauſe it had not been uſed in the 
hands of the common debtor himſelf, but only of his truſtee ; and, 2dly, 
becauſe no moveable effects remained at the time in the truſtee's poſ- 
ſeſſion ; and though he was veſted in the heritable ſubjects, yet that 
theſe could not be attached by that perſonal diligence. 

The Court had no difficulty in repelling the firſt objection; but, 
with reſpect to the ſecond, they ordered a hearing in preſence on this 
point, How far an arreftment in the hands of a truſtee, to whom an 
© heritable eſtate is diſponed for payment of creditors, is a habile mode 
of diligence to affect the proportion of the price of ſaid eſtate corre- 
* ſponding to the debts due to any of the creditors, though the eſtate 
vas not ſold at the time of the arreſtment.' 

Pleaded for Ramſay againſt the arreſting creditor : No heritable ſub- 
ject is arreſtable. Prior to the ſtatute 1561, cap. 32. which declared 
bonds bearing annualrent moveable, except guoad fiſcum et relictam, 
ſuch bonds could not be arreſted ; Durie, July 29. 1634, Laird of 
Lugton contra Creditors of Diſhington. And afterwards a particular 
enactment by the ſame ſtatute, cap. 51. was neceſſary to render per- 
ſonal obligations in heritable bonds, even thoſe on which infeftment 
had not followed, ſubje& to arreſtment. Now in the preſent caſe 
there exiſts in the truſtee a complete heritable right, though perſonal- 


ly veſted; and if a ſpecial ſtatute was requiſite in the above mention- 
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ed inſtances, it would certainly be much more neceſſary, to render an 
heritable right like this a ſubject of arreſtment; for otherwiſe every 
perſonal right to lands would be arreſtable, whereas adjudication is un- 
doubtedly the only mode of attaching ſuch ſubjects. 

Anſwered : The thing arreſted is the intereſt of Hepburn, a credi- 
tor under this truſt-right; and all the argument on the other ſide of 
the queſtion proceeds on the erroneous ſuppolition of that intereſt being 
a ſhare pro indiviſo in the heritable ſubjects conveyed. On the con- 
trary, the whole intereſt of the creditors by the truſt-deed reſolves into 
a claim of accounting againſt the truſtee. The cafe is ſimilar to that of 
the creditors of a particular partner in a company, who may attach by 
arreſtment their debtor's ſhare-in the company-itock, although it be 
compoſed of heritable ſubjects. | | 

Obſerved on the bench: Were the idea of a fro indiviſo intereſt ac- 
cruing to creditors in the whole eſtates conveyed to truſtees to prevail, 
it would render the execution of truſt- rights inextricable. The effect 
of the truſt-deed now in queſtion was not to give ſuch an intereſt, but 
merely to found againſt the truſtee a perſonal action ariſing to the cre- 
ditors from their pus credit in the eſtate of their debtor, in order to make 
him account to them for his intromiſſions. This jrs credit could not 
be affected by adjudication; and therefore is the ſubject of arreſtment 
for by one or other of theſe diligences, a creditor is entitled to attach 
every eſtate belonging to his debtor. Accordingly, where the eſtate of 
a company is veſted in a truſtee, arreſtment will carry to a creditor a 
{hare in that eſtate, whether heritable or moveable, indiſcriminately. 


The Lords repelled the objections to John Grierſon's arreſtment, 
and ſuſtained the ſame as ſufficient to affect the dividend of the 
proceeds of the heritable ſubjects which belonged to Dicklon ; 
and which proceeds are now in the hands of Robert Maxwell, 
the truſtee, effeiring to the debt due by Dickion to Ebenezer 
Hepburn.” 


F it 1 


Lord Ordinary, Gardenſton. For Ramſay, Croſbie, Corbet. 
For Gricrſon, Lay Camplell, Al.x. Ferguſon. 
8. 
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No. + © 4 F c ruary 2 ? 7 30. 
Dr ALEXANDER CORD 
Avaiult 


FLEXANDER MILNKE 


Perſonal and Real. — 4 tack granted by a perſon haviur c»ly a fer nal 
right, not valid arainſt a ſing nrular faces of that perſon wen infeſt. 


Jubibilion not ſuſicient to ſecure a right in lands againſt the granting 
of tacks. 


SABEL GORDON, heireſs apparent to her brother in the eſtate of 
Edintore, diſponed theſe lands to Dr Gordon, under the reſerva- 
tion of her own liferent. | 

Soon afterwards Dr Gordon uſed inhibition, in order to prevent her 
ſrom doing any deed to the prejudice of his right thus acquired. 

In fact, however, poſterior to the inhibition, the let to Milne a leaſe 
of the lands for the term of nineteen years; before the expiration of 
the half of which period the died. 

Of this tack Dr Gordon having at length led an adjudication in im- 
plement of the aforeſaid conveyance, and been infeft, brought an action 
of reduction; and he likewiſe inſiſted in a procels of removing from 
the lands. 

Pleaded for the defender : When the leaſe in queſtion was granted, 
the diſpoſition in favour of the purſuer was merely a latent deed, no 
infeftment, till long after having been taken by him ; while, on the 
other hand, Mrs Gordon was publicly known to have ſucceeded to her 
brother in the lands; and therefore the defender 1s entitled to reap the 
full benefit of a leaſe thus bona fide obtained by him. For tacks how- 
ever long their endurance may be, when granted by apparent heirs, like 
her, three years in poſſeſſion, with whom the leſſees have bona fide con- 
tracted, are unqueſtionably valid; 27th June 1760, Irvine and For- 
tune contra Knox, Fac. Coll. It is true the purſuer had executed a prior 
inhibition; but that diligence extends not to the granting of tacks, 
being limited i in its effe to thoſe deeds which rouch the property, not 
merely the poſſeſſion, of lands; Lord Stair, b. 4. tit. 1. 2.; Erſkine, 
b. 2. tit. 11. \ 2. 

Anſwered : By the diſpoſition in the purſuer's favour, prior to the 
granting of the leaſe, the granter's right in the lands was reſtricted to 
a naked liferent ; the conſequence of which was, that the tack could 
not be effectual beyond the period of her life. The purſuer, it is 
true, was not then infeft ; and his right, like that of his author, re- 
mained perſonal ; but he had already uſed inhibition, which was fuf- 
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ficient to protect it from any encroachment. For as the granting of 
the tack in queſtion to ſubſiſt after the death of the liferentrix, was 
an exerciſe of the right of property of which ſhe was diveſted, and 
thus a wrong or tortious act with reſpect to her; ſo, after inhibition, 
all bona fides on the part of the perſon deriving right from her is ne- 
ceſſarily precluded; and the deed, which it was a wrong in her to 
grant, becomes, in the conſtruction of law, an equal wrong in him to 
receive, and therefore is to be reduced ex capite inhibitionts, The de- 
fender indeed has ſuppoſed, that inhibition is not competent to guard 
againſt the granting of tacks to the prejudice of the inhibitor's right, as 
if that diligence could be of any ſervice in ſuch a caſe as the preſent, 
were the right of property nevertheleſs to be defeated at pleaſure by 
the granting of leaſes ; which it might be as effeQually as by any alie- 
nation whatever. | 

The Court, however, ſeemed not to conſider the inhibition as of 
any conſequence in the caſe ; but appearing to reſt their judgment on 
this ground, that the defender, who had derived his right from a per- 
ſon not infeft, was not entitled to compete with the purſuer holding 
in his hands a charter and ſeizin of the lands ; 


* The Lords decerned againſt the defender in the aQions of reduc- 
tion and of removing. 


Lord Ordinary, £hock. Act. V. Steuart. Alt. Elpbinſton. Clerk, Mackenzie. 


S. 


No. CX. June 14. 1780. 


MAGISTRATES ATR, 
Againſt 
9UINTIN MACADAM. 


Creditors of a dęfunct.— Act 1661, c. 24.—Action for ſetting aſide rights 
granted by an heir within the year after the predeceſſor's death, endures 
for forty years. The ſecond clauſe of this act not confined to rights 
granted by heirs in a ſlate apparency. 


AMPBELL was debtor to the burgh of Ayr. Within the year 
after his death, his heir made up titles, and ſold lands which had 


| belonged to him. More than three years thereafter, but within forty 


years, the magiſtrates of Ayr, for effectuating payment of the debt due 
to the burgh, brought a proceſs againſt Macadam the purchaſer, for 
ſetting aſide the ſale, upon the ſecond clauſe of the ſtatute 1661, 


c. 24. 


The 
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The defences inſiſted on by the purchaſer were, e, That the action 


of reduction not having been commenced within three years after the 
anceſtor's death, was not now competent; and, ſecondly, that the en- 
actment only affected alienations made by heirs when in a ſtate of ap- 
arency. 

: For * arguments on the firſt point, ſee Lord Kames's Remarkable 
Deciſions, 26th November 1747, Taylor contra Lord Braco; Kilker- 
ran, fit. Creditors of a defunct; and Falconer, gth December 1747, 
Taylor. | 

On the ſecond point SN 

The defender pleaded :* The ſtatute founded on, being of a correQory 
nature, and creating nullities in the titles of landed property, which are 
undiſcoverable from the public records, ought to receive a ſtrict inter- 

retation. It is entitled, An act concerning apparent heirs.” The 
preamble ſets forth, That apparent heirs immediately after their an- 
© ceſtor's death frequently diſpone their eſtates, in whole or in part, to 
© the prejudice of their predeceſſor's creditors.” The hardſhip thereby 
impoſed on the anceſtor's creditors is ſaid to ariſe * from their not 
© having it in their power to purſue the heir within the year,” which is 
not applicable to the caſe where the heir has completed his titles by 
ſervice. And the enacting clauſe provides, that no diſpoſition made 
by the faid apparent heir ſhall be valid, unleſs made a full year after 
© the defunct's death. 

Anſwered: This ſtatute afſects, in the rf? place, diligence by the 
creditors of the heir, which undoubtedly may take place whether he 
make up titles by ſervice or not; and, ſecondly, voluntary deeds of 
alienation by the heir. The title of the ſtatute is general ; and as in 
the firſt part-it muſt be underſtood to extend to diligence done againſt 
the predeceſſor's eſtate after the heir is ſerved, it muſt in the ſecond be 
equally applicable to alienations made by heirs in that predicament. 

There are in the ſtatute itſelf expreſſions which clearly ſhow this 
to have been the intention of the legiſlature. Thus it is ſaid, © that 
apparent heirs do often before they are ſerved, make diſpoſitions of 
© their predeceſſor's eſtate.” And the reaſon given for the different 
periods fixed in the firſt and ſecond clauſes is, that it would be un- 
juſt that the apparent heir, after he is ſerved, and retoured, and infeft, 
* reſpefRive, ſhould, for the full ſpace of three years, be bound up from 
making rights and alienations of his predeceſſor's eſtate.” 

But the defender's argument is not only contradicted by the words 
of the ſtatute, but is totally adverſe to its ſpirit. As a ſervice may be 
completed by an heir, in ſome caſes, in fifteen days after the anceſtor's 
death, and in all caſes within a period greatly ſhort of a year; the 
duration of this privilege would in this manner be meaſured, not by 
the time preſcribed in the ſtatute, but by the diligence uſed by the heir 
in making up his titles, | 


* The Lords repelled the defences,” 


Lots Ordinary, Gardenſton. AR. Geo. Ferguſon. Alt. Rar. Clerk, Tait. 
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No. CXI. June 21. 1780. 


CREDITORS f WRIGHT, 
Againſt 
WILLIAM X ER. 


Segugſtration.— Act 1772.— Power of a factor on a ſequeſtrated gſtate, in 
diſpoſing of the flocking of a farm, before the iſſue of the leaſe. 


RIGHT was tenant to the Duke of Roxburgh, by a leaſe which 
expired at Whitſunday 1781. 

Some weeks before Whitſunday 1780, Wright applied for a ſequeſ- 
tration of his effects, under the act of parliament 1772. A factor was 
appointed, who advertiſed a roup of the ſtocking on the 22d of May. 
Of this procedure Mr Ker, the Duke of Roxburgh's commiſſioner, 
complained by bill of ſuſpenſion ; and 

Pleaded : A landlord has a right to inſiſt that the farm ſhall be ſuf- 
ficiently ſtocked, and to prevent the ſtocking already introduced from 
being carried away. And this right of retention, if competent to him 
againſt the tenant, muſt be equally effectual againſt the tenant's cre- 
ditors. 

Anſwered : In ſecurity of a year's rent, the landlord has a right of 
hypothec ; but in every other reſpect the preſtations claimable by him 
are of the nature of ordinary debts, and muſt be made effectual in the 
common courſe of legal diligence. Hente the creditors of a tenant 
are entitled to attach the ſtocking on the farm, if the landlord's hypo- 


| thee is not thereby infringed ; Erſkine, b. 2. tit. 6. § 61. 62. And the 


right accruing to them from a ſequeſtration, is preciſely the ſame as if 


each individual had followed out a poinding of the effects falling under 
that diligence. 


© The Lords refuſed the bill.“ 


Lord Reporter, Haiks. AR. Ilay Campbell. Alt. Maclaurins 
Clerk, Mackenzie. 


No. 
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No. CXIL | June 24. 1780. 


GEORGE STEWART, 
Againſt 
Mr: C HA RL OT T E CAMPBELL 


Aliment—not exigible by an heir of entail from an annuitant on the eflate. 


AMES STEWART of Stewarthall executed an entail of his eſtate, 
with the uſual clauſes, and likewiſe under this condition; That 
the heirs of entail ſhould be obliged to apply L. 100 yearly of the 
rents towards the extinction of the debts with which the eſtate was 
affected. 

He afterwards married Mrs Charlotte Campbell; and in virtue of a 
power reſerved in the entail, he ſettled on her a jointure of L. 130 
per annum, 

George Stewart, though a very diſtant relation, ſucceeded as firſt 
heir of entail ; when he found the ſituation of the eſtate ſuch, that, 
after payment of the jointure, the rents of the lands, which amounted 
to L. 246, fell conſiderably ſhort of the other annual burdens. He had 
no ſeparate funds; nor did he practiſe any calling to earn his ſubſiſt- 
ence; for though he had been bred a ſailor, and was ſtill a young man, 
he had withdrawn himſelf from that way of life. 

He therefore claimed an aliment from the widow, as liferentrix of 
ſo large a part of the produce of the eſtate ; and having raiſed an action 
on that ground, it was 

Pleaded for the defender : The defender: is by her marriage contract 
an onerous creditor on the eſtate, and is not bound to aliment the pur- 
ſuer, her debtor. Nor can he claim an aliment from her as liferentrix; 
for in fact ſhe is not ſuch, being a creditor on the eſtate for the an- 
nuity payable by that contract. At any rate, there is reaſon to doubt 
if ſuch a claim made by fiars ever had any proper foundation in the 
law of Scotland; but certainly it cannot be ſupported when coming 
from a healthy young man, able like the purſuer to earn his livelihood 
by his labour; Erſkine, p- 333. 

Anſwered : It is now an undoubted rule, that liferenters are bound 
to aliment ſuch fiars as are otherwiſe deſtitute of any fund of ſub- 
ſiſtence. It was eſtabliſhed in the caſe of wardholdings, by act of 
parliament 1491, cap. 25. and has been by practice extended to that 
of every kind of holding; as it is evident from Dictionary, voce Ali- 
ment; whence it likewiſe appears that this claim has never been de- 
nied, except either where the heir poſſeſſed ſeparate means of ſubſiſt- 
ence, that in the preſent caſe are far from occurring, or where the 
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ſcanty circumſtances of the liferenter did not admit it ; which ſurely 
cannot be ſaid of the defender, who has obtained L. 130 of jointure 
for her tocher of L. 500. 

The Court diſtinguiſhed the caſe of an annuitant from that of a life- 
renter, a diſtinction eſtabliſhed in the caſe of Mirrie contra Pollock, July 
1731, Remark. Deciſ. 


The Lords therefore ſuſtained the defences.” 


Act. Dau. Rae. Alt. Hay Cumpbell. Clerk, Tail. 
8. 
No. CX III. July 5. 1780. 


HENRY RITC EI E, and others, 
Againſt - 
FAMES WILSON and Company. 


Tor * the Court of Seſſion, in the firſt IE: in a queſlion of 
inſurunce on a ſhip. 


SHIP belonging to Wilſon and 1 which was inſured by 
Ritchie and other underwriters, having been taken by the ene- 
my, the owners brought an action, in the firſt inſtance, before the 
Court of Seſſion, for recovery of the inſured value. The Court repel- 
led all the defences then offered by the underwriters; but when a re- 
claiming petition and anſwers came to be adviſed, the defenders inſiſted 
on this new objection, that a queſtion relative to inſurance of a ſhip, 
being of a maritime nature, ought in the firſt inſtance to be judge i by 
the Admiralty-court. The Lords having appointed a hearing in pre- 
ſence on this point, it was 
Pleaded by the objefors : Prior to act 1681, cap. 16. the juriſdiction 
of the High Court of Admiralty was not accurately defined; Stair, 
b. 2. tit. 2. F 5.; but this ſtatute has declared it to be excluſive in all 
caſes maritime. Nor have the articles of the treaty of Union in any 
degree diminiſhed the extent of this juriſdiction; Steven contra Offi- 


cers of State, February 10. 1761; Edmonſtone contra Jackſon, Febru- 


1. 1780; though Mr Erſkine inſinuates a doubt in this matter, 
which he founds on a caſe in the Court of Juſticiary in 1723; where- 
as in fact no Judgment was given in that cauſe, and it appears from 
Lord Royſton's * Manuſcript Notes on Mackenzie's Criminals, in what 
manner Mr Erſkine has been led into a miſtake in this particular. 


In the Advocates' Library. 


1 


The powers of this court are more extenſive than thoſe of the Eng- 
liſh Admiralty. If it can be ſhown, that the contract or fact which 
has given riſe to the action took place within the body of any coun- 
ty in England, this will exclude the cogniſance of their Admiralty- 
court. In Scotland, on the other hand, the Admiral's territory is leſs 
limited than that of the other ſupreme courts, his juriſdiction being 
only confined by the nature of the cauſes to be judged ; Cormack 
contra Tait, January 11. 1745, Falc. 

If then queſtions relative to policies of inſurance on ſhips be mari- 
time cauſes, that they fall under the excluſive juriſdiction of the Admi- 
ralty-court in the firſt inſtance is not to be doubted. Nor can the ma- 
ritime nature of ſuch contracts be denied, whilſt it is apparent from 
the ſtyle of the policies themſelves; and none of our lawyers have e- 
ver given an enumeration of cauſes ſtrictly maritime, in which thoſe 
reſpecting inſurances on ſhips are not particularly referred to. 

As therefore the Court of Seſſion is excluded by expreſs ſtatute from 
judging, in the firſt inſtance, the preſent cauſe; ſo it is evident that 
no prorogation of juriſdiction can ariſe from the conſent of parties, 
{:»ce the law admits none de cauſa in cauſam. Were it otherwiſe, this 
Court might equally extend their powers to the trial of queſtions in- 
variably held proper to all the other ſupreme judicatures, as the Juſ- 
ticiary, the Exchequer, or the Commiſſary courts, 

Anſwered : Antiently the powers of our Admiralty-court were very 
much limited. The Admiral then held his courts only at ſea, or 
within flood-mark ; and before 1609, cap. 15. horning could not paſs 
on his decrees. At that time the Court of Seſſion, who had a cumu- 
lative juriſdiction with him, permitted him to fit among them as an 
Extraordinary Lord, and then his ſentences went out in their name; 
Dictionary, vol. 1. p. 405. Sinclair, March 9. 1543, Lord Bothwell 
contra Flemings. The act 1681 no doubt enlarged his powers, and 
gave him an excluſive juriſdiction in maritime cauſes. Since the Union, 
however, his excluſive authority has been conſiderably diminiſhed ; 
of which the following caſes afford ſatisfactory examples; March 28. 
1707, Forbes; Graham contra Piper, February 25. 1741, Kilkerran ; 
Croſbie contra Corbet, January 9. 1755, Facult. Coll.; Rowan contra 
Fleming, February 8. 1765, Campbell contra Montgomery, ibid. In 
theſe caſes, the privative juriſdiction was denied to the Admiralty. 
That of Long and Macadam, who were charged with committing a 
murder on the high ſeas in 1735, likewiſe deſerves notice. Though 
the Admiral paſſed ſentence of condemnation on theſe men, the Court 
of Juſticiary interpoſed, by ſuſpending his Judgment, and the men 
were ſet at liberty; which could not have happened, had the act 1681 
continued in full force. And the reaſon of ſuch reſtriction's being 
now introduced is, that the Admiralty-court is, by the treaty of U- 
nion, rendered ſubordinate to the Lord High Admiral, or Commiſ- 
ſioners of the Admiralty of Great Britain. | 

The Court of Juſticiary indeed appears to have always held a cu- 
mulative juriſdiction with the Admiral, as in the caſe of a lady, Ja- 
cobina Moir, on whoſe perſon a forcible abduction was committed, 
and likewiſe in that of Mungo Campbell, accuſed of murder ; in both 
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which inſtances, though the crime had been perpetrated within flood- 
mark, the Court of Juſticiary tried the cauſe, and pronounced ſen- 
tence. | 
But further, it does not ſeem that the preſent queſtion is truly of a 
maritime nature. A policy of inſurance is a contract entered into at 
land, and which is to receive its execution likewiſe on ſhore. Had this 
queſtion occurred when the Admiral held his courts within flood-mark, 
it could not have been brought before him; and at this day many diſ- 
putes may ariſe concerning policies, to which he is {till an incompetent 
judge; as, for example, that relative to a ſuſpicion of forgery in a po- 
licy, or in the ſubſcription of any underwriter. Nay, the preſent 
queſtion itſelf affords a ſimilar inſtance ; for it too reſpects the vitiation 
of a policy by the commiſſion of a fraud. At leaſt it muſt be ranked 
with thoſe cauſes which may be tried in either court ; ſuch as, what 
relate to average loſs, regulated by the Lex Rhodia. In all cafes not 
maritime, Advocation from the Admiralty-court is competent, (as that 
of Chalmers, 1757); which will always be allowed, except w here the 
urſuer alone, who himſelf has made choice of the Admiralty-court, 
ſeeks afterwards to advocate. But though the Court of Seſſion had 
been otherwiſe incompetent, their juriſdiction has been prorogated by 
the parties litigants ; for, having been a radical one, though afterwards 
limited, it may be thus again extended by conſent ; Harcus, voce Suſ— 
penſion, Brown contra Burnet, February 1682; Kames, Remark. De- 
cif. December 17. 1748, Sheriff-clerks contra Com miſſary-clerks; in 
which laſt caſe, one like the preſent is given as an inſtance of proro- 


gation. 


Some of the judges thought the prorogation effectual to extend the 
powers of the court, though the cauſe were ſtrictly maritime, on ac- 
count of its original juriſdiction, which was not taken away by ac 
1681. Others, who ſeemed to deny this prorogation, conſidered the 
cauſe as not maritime ; obſerving, that the criterion of this matter 18, 
whether execution is to fall within the limits of the Admiral's proper 


juriſdiction. 
© The Lords ſuſtained their juriſdiction in the firſt inſtance, and 
© adhered to their former interlocutor.” 


Lord Ordinary, Monboddo. Act. Croſbie, Scot. Alt. Solicitor-General Murray, 
and lay Campbell, Clerk, Campbell, 


8. 


No. 
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No. CXIV. July 13. 1780. 


Dr ALEXANDER VEIST ER. 
Againſt 
HAT UDO 


Competition, —A diſpoſition in ſecurity, and afſignation to the rents of 
lands, followed by infeftment, preferable to an arre/iment of theſe rents. 


TR WALKER of Saintford granted to Dr Webſter an heritable 

bond over his eſtate for L. 2000, containing an aſſignation to 

the mails and duties, on which the Doctor was infeft, but did not enter 
into poſſeſſion, nor intimate the aſſignation to the tenants. 

Another creditor of Mr Walker's was Donaldſon, to whom he owed 
L. 500 by a perſonal bond, and who uſed arreſtments in the hands of 
his tenants. 

In a proceſs of multiple-poinding, a competition enſued hetween 
Webſter and Donaldſon, the one claiming a preference upon his heri- 
table right, the other on the arreſtments uſed by him. 

Pleaded for the heritable creditor : The deſign of this diſpoſition in 
ſecurity, and aſſignation to the rents of the debtor's lands, was, agree- 
ably to the nature of ſuch a right, to give the creditor a preferable title 
to the lands for ſecurity of the ſum lent, and to the rents of them for 
ſecurity of the intereſt, as it ſhould become due upon that principal ſum. 
This ſecurity, having been completed by infeftment, which likewiſe 
ſerves the purpoſe of intimating the aſſignation, muſt be effectual; 
Remark. Deciſ. November 2. 1748, Creditors of Kelhead contra Lady 
Kelhead. It is true, the property of the lands cannot be attached but 
by adjudication, ſo as to be applied for payment of the principal ſum 
by ſale or otherwiſe ; nor can the rents be brev? manu levied from the 
tenants, if they refuſe to pay, without a proceſs of mails and duties, or 
of poinding the ground. But by neither of thele proceſſes is the cre- 
ditor's right rendered more complete in itſelf, than before. It is only 
carried into execution, as the proprietor's own right would be in the 
ſame ſituation ; for neither could he brevi: manu compel payment: 
and the annualrenter is as well entitled as he to receive voluntary pay- 
ment. 

Anſwered for the arręſter: The right in ſ.curity, apart from the aſ- 
ſignation to the mails and duties, confers no power of levying the 
rents; Stair, b. 2. tit. 10. $ 1. Nor can this aſſignation be now ef- 
fectual, as it neither has been intimated, nor has the creditor been in 


poſſeſſion; Durie, March 24. 1626, Gray conira Tenants. Nay, 
| though 
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though the aſſignation had been intimated, it could not avail the credi. 
tor; Erſkine, b. 3. tit. 5. § 5. 

1 the rents attached by the arreſtments are due for erop 
1778 and as the creditor's annualrents for that year are already paid, 
the rents of the lands for the ſame year have been diſburdened of 
them. 

The Court conſidered the infeftment on the heritable bond as equal 
to an intimation of the aſſignation to the mails and duties; and that 
the heritable creditor was preferable to the arreſter, not only for the 
annualrents, but for his principal ſum alſo. 

Accordingly, though ſome of the judges thought there ought to be 
a diſtinction on account of the intereſt for the year, the rents of which 
were arreſted, being already paid, this idea was in general diſregard- 
ed. 


The Lords found the heritable creditor preferable on the rents in 


* medio. 
Lord Ordinary, Monboddo. For heritable creditar, H. Ex r/kine. 
For Arreſter, Ephin/lom Clerk, Orme. 
S. 
I 
No. CXV. Fuly 14. 1780, 


ANDREW MURTISO N, 
Againſt | 
FITLELISI PRIYSDALE. 


Runrig. — fields disjoined by others intervening, not the ſubje of the 
act 1695. 


ISON was proprietor of two incloſures ſituated near the vil- 
lage of Newhaven, one of which contained two acres of ground, 
the other ſomewhat leſs than one, Theſe little fields were ſeparated 
from each other by another piece of ground, of more than one acre in 
extent, which belonged to Dryſdale ; as did likewiſe a fourth little field, 
disjoined from this by one of Muriſon's already mentioned. 

Muriſon ſued Dryſdale on the act 1661 relative to the incloſing of 
ground, and on that of 1695 reſpecting lands lying runrig ; concluding 
in his ſummons, for ſtraightening marches, and for a diviſion of the 
grounds, | 

But the Court, agreeably to the deciſion, December 7. 1744, Sir 


John Hall contra Aliſon Falconer, by which it was found, * my 
« {mal 
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* ſmall parcels of land, ſurrounded by a greater eſtate, and lying at 
a diſtance from each other, but each parcel lying contiguous, and not 
« run-ridge, did not fall under the act for dividing of run-ridge, were 
of opinion, that the ſtatutes libelled on did not apply to this caſe, which 
was neither that of run- ridge, nor of run-dale ; and therefore 


The Lords diſmiſſed the action.“ 


AQ. C. Hay. Alt. Hen. Eyſtine. Clerk, Tait. 
S. 
No. CXVI. EODEM DF#F& 
HUGH HAY and DAVID LOW, 
Againſt 
ANDREW WILLIAMSON. 
8 


Cemmunion- elements. Action of repetition denied againſ} a miniſter who 


for twelve years had failed to diſpenſe the ſacrament. 


ESS. HAY and LOW were heritors of a pariſh of which Mr 
Williamſon was miniſter. The latter having failed to admini- 
ſter the ſacrament of the Lord's Supper for twelve years, at different 
parts of the period of his incumbency, the former brought an action 
againſt him, concluding for repetition of the amount of the communion- 
element money for thoſe years, in order that it might be applied to 
pious uſes, | > 
Pleaded for the defender : The payment of communion-element mo- 
ney is not to be conſidered as ſeparate or diſtinct from the reſt of a 
miniſter's ſtipend. The one agrees with the other in every parti- 
cular. Both are paid out of the tithes, are ſecured by decree of the 
commiſſioners for plantation of kirks and valuation of teinds, are 
payable at the ſame terms, and a ſuſpenſion of a charge given for ei- 
ther can only be paſſed on payment or conſignation of the ſums char- 
ged for. Both together conſtitute the legal allowance to a miniſter 
for the performance of his eccleſiaſtical duties; but as of this per- 
formance his eccleſiaſtical ſuperiors only may take cogniſance, ſo he 
is not amenable for it to any civil court. "Thoſe ſuperiors alone can 
depoſe him from his miniſtry ; and until depoſition take place, for 
ſuſpenſion merely is not ſufficient, being ab officio, and not a beneficio, 
(July 1661, Ker contra Pariſhioners of Carden), he is entitled to re- 
ceive the whole legal emoluments annexed to that ſpiritual office. It 
31 | is 


L ns } 


is true, that formerly the burden of providing communĩon- elements 
was laid on titulars of tithes, who were bound to furniſh them as often 
as they became neceſſary; but now, in conſequence of a particular ſum 
being modified by the court of teinds, and beſtowed on miniſters, they 
are the only perſons obliged to bear this burden whenever it ſhall occur, 
and titulars are for ever relieved from that expence. In this manner, 
the ſum thus allotted, along with the reſt of the ſtipend, becomes pro- 
perly a part of that legal allowance; and, therefore, if the Court of 
Seſſion cannot deprive a miniſter of his ſacred function, neither can it 
ſtrip him of this, more than any other, part of his benefice. 

Anſwered : The payment of a miniſter's allowance for communion— 
elements does not correſpond to his ſtipend, as has been argued. It 
is different with reſpect to the ann, and to the application of vacant 
ſtipends, that allowance falling under neither. As it is appropriated for 
one particular purpoſe, which implies the condition of its future ap- 
cation accordingly ; ſo if this condition fail, and the ſum be miſapf hd, 
a civil action, condictio cauſa data, cauſa non ſecuta, will arile ; wii 1 
ſurely muſt come within the juriſdiction of this court. Eccleltai'1c 4l 
cenſure is out of the queſtion ; inſomuch, that were it to take cect, 
the preſent action for repetition would ſtill be not the leſs necetl>rs ; 
for the ſpiritual court could not decern for ſuch repetition. According 
ly in ſimilar caſes action has been ſuſtained, to the effect of having tuz 
money applied for pious uſes; July 21. 1713, Heritors of Addie con- 
tra Corſan; June 10. 1742, Heritors of Strathmiglo contra Gilleſpis 

Obſerved on the bench: Were a miniſter to diſpenſe the ſacrament as 
often as once every month, no additional claim would accrue to him fer 
communion-element money. On the other hand, though he ſhould 
not celebrate that ordinance ſo frequently as once a-year, no deductiva 
on that account from his ſtated allowance could be required of him, 


The Court, however, ſeemed to view this matter in a different light 
from that of a refuſal to pay communion-element money to a miniſter 
who had failed to employ it for that ſacred purpoſe ; in which caſe it 
appeared that the miniſter would not have been found entitled to de- 


mand it. 
The Lords aſſoilzied the defender.” 
Ad. D. Graeme. Alt. Robertſon. Clerk, Campbell 
| 


No. 
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No. CXVII July 18. 1780. 


Sr GEORGE COLEBROOK E and Company, 
| Againſt 
WILLIAM ad FAMES DOUGLAS. 


Bill of exchange. The oath of an agent to a Company received in ſupple= 


ment of proof ariſing from a private noting of his own, relative to due 
negotiation by the Company, of a bill, of which the agent himſelf was 


an indorſer. 


BILL drawn on a houſe in London had been indorſed by Wil- 
A liam and James Douglas in Glaſgow to Simon Brown, agent in 
the ſame town for Douglas, Heron, and Company, when it was again 
indorſed ro Sir George Colebrooke and Company in London. 

The bill being preſented to the drawees, firſt for acceptance, and 
afterwards for payment, both were refuſed ; upon which Sir George 
Colebrooke uſed diligence againſt William and James Douglas, who 
brought a ſuſpenſion of it on this ground, that due intimation of the 
diſhonour had not been made to them. 

The chargers, on the contrary, athrmed, that timeous notice of both 
refuſals had been given to the ſuſpenders by Simon Brown, their door- 
neizhbour, being communicated to him by the cathier at Edinburgh, 
who had received it from London; in ſupport of which averment they 
produced the cathier's letters to Brown, with a notandum adjeQed to 
each of them in Brown's hand-writing, bearing, that he had read or 
ſhown them to the ſuſpenders. | 

And they contended, that this evidence ought to be held as ſuffi- 
cient ; at leaſt, that it might be rendered complete by the oath of 
Brown. 

The ſuſpenders, on the other hand, inſiſted, that ſuch informal 
notings were neither entitled to credit of themſelves, as they could 
not be ad:nitted to prove their own dates, nor could they receive any 
ſupport from the evidence of Brown, who being likewiſe one of the 
chargers indorſers, and ſubject to their claim of recourſe, was plainly a 
party in the cauſe. | 

Anſwered : Brown had no patrimonial intereſt in the matter, which 
he tranſacted merely as an agent for other perſons. 


The Court required information concerning the practice of mer- 
_ chants in their manner of intimating the diſhonour of bills to ſuch 
indorſers or drawers as live in their near neighhourhood. This 


enquiry was made of two reſpectable banking - houſes in Edin- 
| burgh, 


3 


burgh *, whoſe anſwer was Þ this effect: When we receive notice 
from London of the dithonour of a bill indorſed to us by a neigh- 
© bour, our uſual way of acquainting him of it, is either by a card or 
letter. When we make the intimation by a card, we do not think 
it neceſſary to keep a copy of it, not ſuſpeQing that a neighbour, 
with whoſe character we are acquainted, will diſpute the intimation ; 
and knowing, if he ſhould diſpute it, that the delivery of the card can 
be proved by the bearer of it. But if we have any reaſon to think a 
greater degree of caution neceſſary, we make the intimation by letter, 
and inſert it in our copy-book of letters.” 

The Lords were of opinion, that the alledged mode of intimating 
the diſhonour was ſufficiently formal; and that if the evidence ariſing 
from the markings affixed by Brown to the caſhier's letters were cor- 
roborated by the oath of the ſaid Brown, this would be ſatisfactory 
evidence of ſuch intimation. They therefore allowed Brown to be 
examined; and his depoſition confirming the aforementioned allega- 


tion. 


. , . RY To 


© The Lords found the letters orderly proceeded.” 


Lord Reporter, Fuflice Clerk. Ad. Wight, Alt. Arch. Campbell. 
8. 
No. CXVIII. July 19. 1780. 


ſ 
FINET AL £4 "8 d her younger Children, 
Againſt 


The CREDITORS f RICHARD CAMEROM 
her eldeſt Son. 


Perſonal and real. 


OHN CAMERON, the huſband of Janet Allan, executed bonds 
of proviſion, making conſiderable additions to former ſettlements 

on his wife and family; and at the ſame time he likewiſe diſponed 
his eſtate to his eldeſt ſon, Richard Cameron, under condition, * that 
Richard ſhould pay all his debts, and make payment to Janet Al- 
lan, his well-beloved wife, of the different liferent annuities provi- 
* ded to her by contract of marriage and bond of this date, making in 


* whole the ſum of L. 100 Sterling; and likewiſe to pay to the younger 
children 


* Sir William Forbes, James Hunter, and Company; and Mansfield, Ramſay, and Com- 
Pauly. 
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children the ſeveral ſums provided to them in a bond of proviſion, of 
* this date, executed by him in their favour.” 


The procuratory of reſignation expreſſes © the hurdens, proviſions, &c. 


before written, here alſo held as repeated brevitatis cauſa, but never- 
theleſs appointed to be engroſſed in the infeftment to follow here- 


A R 1B 


= and null.“ And the ſame clauſe again appears in the precept of 
2 inſtrument of ſeizin accordingly ſpeciſies thoſe burdens and pro- 
viſions. | 

In the wife's bond of proviſion too, this declaration is made by John 
Cameron: with the payment of which yearly annuity I have bur- 
* dened my real eſtate, diſponed by me to Richard Cameron, my eldeſt 
* ton, by diſpoſition thereof in his favour of this date, and relative 
© hereto.” 

Richard Cameron, after the death of his father, became bankrupt ; 
and a competition enſued, between his creditors on the one hand; and 
on the other, his mother, brothers, and ſiſters, who contended. that their 
reſpective proviſions were real burdens on his lands, and entitled to a 
preference over his other debts. And, in ſupport of that claim, they 

Pleaded : From the expreſſions uſed in the diſpoſition, and from the 
above-quoted declaration in the bond of annuity, John Cameron's in- 
tention of making the proviſions in queſtion real burdens on the ſub- 
jucts conveyed to his ſon, is clear and undoubted. Why then thould 
©:1c be denied to it? Being ſpecified in the inſtrument of ſeizin, the 
provitions are publiſhed by the records, and creditors or purchaſers ful- 
ly put on their guard. 

It is true, a perſonal obligation upon a diſponee is different from a 
real burden on the lands conveyed. But here 1s, more than a perſonal 
obligation, an expreſs order for engroſſing the burdens in queſtion in 
the infeftment, ſanctioned with the declaration, that the diſpoſition 
ſhould be otherwiſe void. 

It is likewiſe admitted, that no indefinite or unknown incumbrance 
can be created on land. But though the wife's annuity only, and not 
the children's proviſions, are expreſſed in the diſpoſition, both are alike 
preciſely ſpecified in the inſeftment; and therefore to this caſe that 
objection cannot be applied. 

Anſwered : The diſpoſition contains nothing more than a perſonal 
obligation on Richard Cameron, without impoſing any real burdens 
on the ſubjects diſponed. This could not be done without ſpecially 
enumerating ſuch burdens in the diſpoſition or warrant of the in- 
feftment, as well as the infeftment itſelf, and declaring that the 
conveyance was granted only under them; Erſkine, b. 2. tit.-3. F 49.3 
Bankton, b. 2. tit. 5. F 25. An effectual burden muſt be ſpecially 
defined and engrofled ; and it muſt be really, and not perſonally con- 
ceived. None of theſe requiſites, however, are complied with in this 
caſe; there being no ſpecification in the warrant of infeftment except 
as to the widow's annuity, but only a reference to other deeds, which 
are perſonal, and contain no authority for taking ſeizin; for the in- 
3h ſtrument 


upon; otherwiſe the ſame, with all that can follow thereupon, to be 
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ſtrument of ſeizin, without its warrant, is to be regarded but as the bare 
aſſertion of a notary ; February 21. 1765, Stenhouſe contra Innes and 
Black, Facult. Coll. | 
That the obligation is merely perſonal, appears from the words in 
which it is conceived; and the order for ingroſſing the proviſions in 
the infeftment, or their being ſo ingroſſed, can never alter their nature, 
which muſt ſtill remain either real or perſonal, according to the original 


conception of them; Bankton, b. 2. tit. 5. H 25. 


The Lords found, That the proviſions to the widow and younger 
children were not real burdens on the eſtate diſponed.” 


To this judgment the Court adhered, on adviſing a reclaiming pe- 
tition and anſwers. | 


Lord Reporter, Monboddo. For Janet Allan and her children, Jord 4.tvacate, Mac- 


laurin. For the creditors of Richard Cameron, {ay Campbell,, Craiz. 
8. 


No. CXxIX. | Tuly 20. 1780, 
CUNNINGHAME, DOUG A L, and Company, 
Againſt 
WILLIAM MARSHAL I. 


Proceſs, —Edifal citations in a ranking and ſale not being recorded be- 
ore the lift day to which the citations are given, the purſuer may, 
after calling his ſummons, let it fall out of the roll and call it anew. | 


UNNINGHAME, DOUGAL, and Company, raiſed an action 

| of ranking and fale againſt Marſhall. After the legal induciæ 
were elapſed, the ſummons was called by the clerk in the outer houſe, 
and a partibus marked upon it. It was then enrolled in the regulation- 
roll for the enſuing week, and called before the Lord Ordinary in the 
outer houſe ; - when appearance was made for the defender, who object- 
ed, that the edictal citations at two of the pariſh-churches had not, in 
terms of the act of ſederunt, 1711, being recorded before the laſt day 
of compearance. 

Upon this the purſuers having recorded the citations, and then filled 
up a day of compearance in the blank ſpace of the ſummons, poſterior 
to all the proceedings mentioned, inſiſted, that there was now no de- 
pending proceſs before his Lordſhip, and declared that they would call 

heir ſummons of new, and bring it before another Ordinary, as every 


t 
8 ching 
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thing done before the day of compearance ſo filled up was void. On 
the other hand, the defender maintained, that the blank ſpace left in 
the ſummons was virtually ſupplied by the calling of the clerk, and 
ſubſequent proceedings; and in practice is never, except very rarely, 
actually filled up; and that a depending proceſs being thus conſtituted, 
it was not in the power of the purſuers to make void the proceedings 
held in it. 

The Lord Ordinary pronounced this interlocutor: Having con- 
«© ſidered the foregoing minute, and conſulted with the under clerks 
© as to the point of form, nde, That there is no dependence ſufficient 
to bar the purſuers from calling again their ſummons,” 

A reclaiming petition againſt this judgment was refuſed without 


anſwers. 


Lord Ordinary, Hailet. AR. Mat. Roſe. 
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Major ALEXANDER DUND AS, 
Againſt 
ALEXANDER FERGUSON 


Procurator.—A mandate neceſſary to authoriſe a claim for a perſon reſiding 
abroad to be enrolled at a mecting of frecholders, 


CLAIM for enrolment was preſented to the meeting of freehold- 
ers of the county of Ayr, at Michaelmas 1779, in the name of 
Major Dundas, who was then ſerving with his regiment in America, 
but who had given no mandate or commiſſion authoriſing any perſon 
to appear in his behalf on that occaſion. An objection founded on 
theſe circumſtances was made by Mr Ferguſon to this claim; upon 
which the meeting refuſed to enrol the Major. In a complaint to the 
Court, offered in his name, it was 
Pleaded : The claim was lodged by thoſe who had the cuſtody of 
the Major's papers. This cuſtody implied a ſufficient mandate ; Foun- 
tainhall, January 10. 1694, King contra Seton of Barns. 
Anſwered : In all courts of law it is required, that an expreſs 
mandate from ſuch ſuitors or claimants as are out of the kingdom 
ſhould be produced by thoſe who act in their name; Bankton, b. 4. 


tit. 3. H 25. 26.; Stair, February 3. 1681, Stewart. Nor does this 
requilite 


= 


requiſite ſeem leſs neceſſary in a meeting of freeholders than in other 
courts, 


The Lords found no claim properly entered entitling to be enroll- 


« ed. 
Act. Geo. Ferguſon. Alt. Alex. Wight. Clerk, Mackenzie. 
9, 
No. CXXI. Fuly 21. 1780. 


FOAN and URSULA SMIT . 
Againſt 
FAMES MA RS HALL. 


Clauſe.— That of * perſonally liable for the d ſponer's debts) how inter- 
preted in a diſpoſition by a father to his fon. 


2 MARSHALL, the father of James Marſhall, was debtor in 


a bond granted to John and Urſula Smiths. 

Several years prior to the date of the bond, John Marſhall poo 1g 
ed and delivered to James, who was his eldeſt ſon, a general di 
of his whole eſtate and effects, real and perſonal, with the reſers 


— 
— 


- 


his own liferent-right; © and with and under the exc: dur ; ot 
* his juit and lawtul debts which ſhould happen to be + ery 4, and 
* owing and reſting by him at the time of his deceiſe ; with which, 


it is added, not only the haill ſuhjects above diſponed, mY his pre- 
ſent right and diſpoſition thereof, and all infefements and diligence, 
or execution following, or competent to follow thereupnn, are and 
* ſhall be expreſsly burdened ; but alſo the ſaid James Marſhall and 
his foreſaids, by heir acceptation hereof, ſhall become perſonally liable 
* thereto, and be perſonally bound in payment of,” 

James Marſhall, however, did not take infeftment on this diſpoſition 
till ſeveral years after his father had granted the bond. In the mean 
time the latter uplifted debts due to him by heritable bonds, ſold one 
of two tenements which he had in property, and conveyed moſt of his 
remaining effects to his other children. Upon his father's death James 
was decerned executor, but not confirmed ; uplifted the debts, and paid 
the creditors without decree, though not without public intimation in 
the newſpapers. 

John and Urſula Smiths then inſiſted in an action againſt him 
on theſe three grounds: , as being liable for his father's debt 


to them præceptione hereditatis, the infeftment on the diſpolition being 
poſterior 


(223) 


oſterior to the bond, though the diſpoſition itſelf was prior; a plea 
which ſeemed more agreeable to the object of the law, that of ſecuring 
creditors, than ſupported by authorities; ſecondly, as vicious intromit- 
ter, from not confirming, and paying without decree; and, thirdly, in 
virtue of the burdening clauſe in the diſpoſition, eſpecially the words, 
« perſonally liable. | 

The Court were unanimous in refuſing action on the firſt grourd 
above mentioned. With reſpect to the ſecond, they found the defend- 
er liable in the ſums which the purſuers would have drawn, had they, 
together with thoſe who received dividends from the defender, been 
confirmed executors-creditors. But the third was conſidered as of more 
difficulty, ſince the effect of ſuch a clauſe had not been aſcertained by 
deciſions ; and therefore the Lords appointed the arguments upon it 
to be heard in preſence. _ | 

Pleaded for the purſuers : By the later judgments of the Court it has 
indeed been found, that diſpoſitions granted with the burden of the 
« diſponer's debtsꝰ do not ſubject the diſponee ultra valorem of the ſub- 
jets conveyed. That condition is calculated to prevent creditors from 
being laid under the neceſſity of bringing reductions of ſuch deeds. 

A clauſe, however, declaring the diſponees perſonally liable, is not 
neceſſary, nor in fact was it ever deſigned, for that purpoſe. On the 
contrary, it can have no other meaning than to render diſponees liable 
to creditors to the full amount of the diſponer's debts, whether the 
extent of his effects ſhall happen to exceed or to fall ſhort of that a- 
mount. This diſtinction is aſcertained, and clearly expreſſed, in the 
judgment of the Court on the caſe of Thomſon contra Creditors of Phin, 
Stair, December 8. 1675; Dictionary, vol. 2. p. 39. ; by which they 
found, © that the clauſe with the burden of the diſponer's debts, did 
© not oblige Phin per/onally, but as intromitter with the whole move- 
© ables guoad the value of the whole moveables.' | 


Such a condition does not ſubject the diſponee to a paſſive title, ſee- 


ing it is ex pacto that he thus becomes bound; in the ſame manner as 
if he were to put on record a bond to that effect. Nor can any words 
be more clearly expreſſive of this obligation than thoſe which occur in 
the preſent caſe. If the defender was not to have been bound z/tra 
valorem, why was it not fo expreſſed? At leaſt, why are words uſed 
of a ſignification and tendency directly the reverſe? 

Nor is this contract rendered ineffectual by the defender's ſupine 


negligence, in ſo long delaying to take infeftment on the diſpoſition, 


which left his father at liberty to make the alledged alienations: for a 
jus quaſitum had already ariſen to the creditors from his perſonal obli- 
gation ; and this he will not now be allowed to defeat. | 
Anſwered for the defender : The purſuers are obliged to ſuppoſe, 
that the terms, perſonally liable, are of the ſame import with thoſe 
of * univerſally liable, ſignifying an unlimited obligation to pay the 
whole debts, however inadequate to them the effects of the diſponer 
might be. Yet theſe phraſes are not more ſynonymous in law than in 


common language. To become perſonally liable, admits of a very 


different and an obvious meaning. For in this manner, perſonal dili- 
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gence is expreſsly permitted againſt the diſponee ; which is more eaſy 
and expeditious, and ſometimes more efficacious than the real. Such 
is the ſenſe put on the words in the judgment of the Court, in the caſe 


of Clerk contra Clerk, Stair, December 2. 1662 ; in which, from the 


want of theſe words, it had been queſtioned whether perſonal diligence 
could proceed againſt a diſponee ; whence the purpoſe of uſing them 
appears, contrarily to the idea of the purſuers, to be merely that of obvi- 
ating doubts of this nature. Of a ſimilar tendency is Kilk. Mercer 
againſt Scotland, June 6. 1745. 

To deny the purſuers' conſtruction altogether were therefore more 
reaſonable, than to admit it as the only juſt one; and ſurely it is a 
very moderate concluſion, that the words have not neceſſarily ſuch a 
fignification. According to this idea the matter reſolves into a io 
voluntatis ; but it is one of no doubtful kind. For to enquire, whether 
it was the meaning and will of the parties, that the defender ſhould 
become in all events univerſally liable for his father's debts, is to aſk 
if the father propoſed to ſacrifice the intereſt of his ſon ; and if the ſon 
coveted his own ruin, | | 

Beſides, as it is admitted, that the burden of the debts was laid on 
the ſubjects conveyed, this of itſelf implies a limitation of that obli- 
gation ; and conſequently its perſonal effect muſt be in like manner 
cirumſcribed; for both are neceſſarily commenſurate, | 

But were the oppolite conſtruction to be admitted, it would not avail 
the purſuers. The tranſaction in queſtion was a bilateral contract; 
but of which John Marſhall, by dilapidating the ſucceſſion of his ſon, 
the defender, failed to perform his part. It being evident then, that 
the former could not himſelf, in this ſituation, have compelled imple- 
ment on the part of the latter, neither can the creditors of the former 
acquire from him a right which he himſelf could never claim. If they 
have any jus qucſitum, it muſt have proceeded from themſelves, not 
their debtor. But what valuable conſideration have they given the 
defender? Or what loſs have they ſuffered through his interterence ? 
Beſides, as it is not to be doubted, that the father and ſon were at full 
liberty to have at any time deſtroyed the deed without challenge from 
the creditors, ſo of courſe theſe laſt could have had no jus queſitum. 


The Lords found, The defender liable for his father's debts only 
in valorem of the heritage and moveables intromitted with by 


him. 


Reporter, Lord Braxfield. Act. Rae, Maclaurin, W. Millar. Alt. Lord Ad- 
wocate, Rolland, Honyman. | Clerk, Tait. 
S. 
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No. CXXIL Fuly 1780, 
F AMES DEW AR, 
| Againſt 
IO HN AITREN. 


IW, arrandice, When incurred, 


EF OHNSTON, after granting to Geddes an heritable bond over a 
houſe belonging to him, ſold the houſe to Aitken. | 

Aitken in 1756 ſold it, with abſolute warrandice, to Dewar ; and 
for completing the purchaſer's right, aſſigned to him the unexecuted 
procuratory in the diſpoſition to himſelf from Johnſton. 

Dewar, however, did not take infeftment ; and in 1766 was called 
in an action of mails and duties, by a perſon in the right of the he- 
ritable bond, which had till this period remained a perſonal deed. — 
Having been obliged to pay the debt. therein contained, he recurred 
againſt Aitken, his author, upon the warrandice ; who 

Pleaded in defence : Where eviction has followed through default 
of the purchaſer, the ſeller is not bound; l. 56. § 3. dig. De evid. ; 
I. 51. H 2.; J. 27. ibid.; Dictionary, vol. 2. voce Warrandice. From 
Mr Dewar's delay alone, in not c ompleting his right by infeftment, 
this debt, with which the ſeller had no ſort of connection, is available 
againſt the ſubject. - | 

Anfewered : When a purchaſer has allowed his right to be defeated, 
from circumſtances occurring after the ſale, and no wiſe imputable to 
the ſeller, he has himſelf to blame. But he is not obliged to get the 
ſtart of his competitors. It will not, therefore, deprive him of his ra- 
courſe, that by following out a particular train of management, he 
might have eluded an incumbrance affecting the ſubject of his pur- 
chaſe. Hence, by ſtatute 1617, actions of warrandice preſcribe only 
from the term of eviction ; whereas if the defender's argument was 
well founded, as a purchaſer in the ſpace of forty years may, by pro- 
per ſteps, ſecure his right againſt the whole world, there was no reaſon 


for exceming him from the general rule. 


The Lord Ordinary found,“ That by the obligation of warrandice, 
* Aitken, who ſold the ſubject to Dewar, was bound to clear the 


* ſubject of the incumbrance of the heritable bond granted by 


And to this judgment 
the 


c Johnſton, his author, to Geddes.“ 
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the Lords adhered, upon adviſing a reclaiming petition for At 
© ken, with anſwers for Dewar.” 


Lord Ordinary, Monboddo. Act. Geo. Wallace. Alt. Rollaud. 
C. 
No. CXXIII. Auguſt 8. 1780. 


ROBERT GRAU A M, and others, 
Againſt 
ELISABETH CRAM AM. 


Minor, —A female juſt twelve years of age, to whom ber mother and ſe- 
veral other perſons had, by her father, been named curators, —at liberty, 
in oppoſition to the latter, to accompany her mother to a fereign country, 


with the purpoſe of reſt ding there. 


R GRAHAM of Gartmore appointed, as tutors and curators to 

his children, who were all daughters, for managing and go- 
* veraing their eſtate, real and perſonal, and directing and overſeeing 
* tlie care of their perſons and education, Robert Graham, his bro- 
ther, his own wife, the mother of the children, and ſeveral other per- 
ſons. 

For ſome years after his death the children lived in family with 
their mother; till upon the near proſpect of her marriage to a gentle- 
man who reſided at Liſbon, it was thought proper that they ſhould be 
placed at a boarding-ſchool in Edinburgh. The eldeſt of them, Eliſa- 
beth, was then drawing near to the legal age of puberty, that of twelve 
years. On the fifth day after ſhe had attained it, ſhe addreſſed a letter 
to her guardians, informing them of her reſolution to accompany her 
mother, and not to go to the boarding-fchool, adding, that by law ſhe 
was now become miſtreſs of her own perſon. 

A majority of the guardians, : alarmed at this meſſage, preſented a bill 
of ſuſpenſion to the Court, praying * for an interdict againſt Miſs Gra- 
* ham from going, and againſt her mother, and every other perſon, 
from carrying her out of its juriſdiction.” 

Pleaded for the ſuſpenders : Experience ſhows, that in order to ren« 
der the general rules relative to the age of puberty, which our law 
has borrowed from that of the Romans, conſiſtent in this northern 
climate with reaſon and propriety, theſe rules muſt ſuffer ſuch a con- 
troul and limitation as are ſuited to the circumſtances which really pre- 


vail. It is a power inherent in the ſupreme court to regulate their 
application, 
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application, whether with reſpe& to the marriage or place of reſi- 


dence of minors. Of the former, the caſe of Niven contra _ 


March 6. 1088, 1s an example. Of the latter, it does not appear that 
circumſtances ſo extraordinary as the preſent have before occurred to 
produce one. No child of twelve years of age has till now inſiſted on 
being carried away from her native to a foreign country, 

But the ſame authority has been exerciſed by the Court, on the 
ſame principle, in caſes analogous to the preſent. If it is ſuppoſed, 
that minors immediately after puberty have the difpoſal of their own 
perſons, it 1s equally admitted, that, when not prevented by the 
father's nomination, they may chuſe their own curators. Yet in the 
cale of Bower, July 29. 1750, Kilkerran, voce Minor, in which 


a young man of fourteen years of age, had, by ſome Popiſh relations, 


been carried over to the Scots College at Paris, where a ſcheme 
was formed by them of getting the management of his eſtate b 
his nomination of them as his curators, the Court authoriſed the 
neareſt agnate, who had been his tutor of law, to recover the perſon 
of the minor, and to beſtow ſuch expence out of the minor's funds as 
might be neceflary for that purpoſe. The principle on which the 
Court interfered was, according to the remark of the learned collec- 
tor, * That where-ever there is a ſuſpicion of undue management, or 
* of impoſition on the minor, it is competent for the Court, ex Melo, 
* to prevent undue influence, to ſequeſtrate the perſon of the minor 
© for ſome time, as in the caſe of Sir Robert Gordon, obſerved by 
Forbes.“ In this cale, indeed, not only the minor's power of nomi- 
nating his own curators was contrculed by the Court, but they gave 
directions allo for regulating the place of his reſidence. 

Though the law has fixed the age of puberty at an early period, 
and in general has annexed to it a power in minors of diſpoſing of 
their own peiſons; yet, when their ſafety or advantage requires the 
interpolition of the Court in the con'roul of this power, it is not to be 
with-held. In the preſent initance, the removal of a young lady to a 
diſtant and a foreign country, would be attended with ſuch conſe— 
quences as call for the protection of the Court to the unexperienced 
perſon who is thus threatened with them. This application the ſuſ- 
penders are more particularly entitled to make, that beſides being, along 
with the mother, nominated tutors and curators by the father, they 
have ſpecially conferred on them * the care of his children's perſons 
and education ;* and thus poſſeſs all the authority which he himlelf 
would have if he were in lite. | 

Anſwered : There is no doubt in our law at what period pupillarity 
ends and minority begins. Nor is the maxim leſs unqueſtionable, 
that * tutor datur perſone, curator rei; whence ariſes the free diſpoſal 
of the perſons of minors by themſelves in marriage, and ſurely not 
leſs the free choice of their place of reſidence, which is of ſuch inferior 
importance, and ſo evidently implied in the former. A pupil indeed 
has no perſon in a legal ſenſe, and tutors muſt act for him. But by 
is common law, and prior to the ſtatute 1696, as ſoon as the years 
cf pupillarity were paſt, minors were free to act for themſelves; nor 
could their fathers, or any other perſon, impoſe curators on them, 
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except as a condition of a gift proceeding from themſelves; and then 
the adminiſtration of theſe curators was conſined to the ſpecial ſubject 
granted; ſo far were they from obtaining any controul over the per- 
ſons of minors ; December 10. 1675, Scot contra Kennedy, — Dirleton. 
Neither does that ſtatute alter the nature of curatory ; it only gives to 
the father the power of nominating curators as well as tutors. The 
perſons of minors are ſtill exempt as before from the curatorial au- 
thority, and in particular with reſpect to their place of reſidence ; July 
25. 1741, Marſhall contra Macdowal, Kilkerran. The caſe of Bower, 
reported by the ſame collector, proceeded, notwithſtanding the opinion 
of that learned judge, altogether upon the ſtatutes 1661 and 1700 re- 
lative to Popery. Nor does that of Niven afford any inſtance of con- 
troul upon the choice of a minor in marriage, but of the puniſhment of 
a crime, and the redreſs of a wrong, 

This minor then poſſeſſes the right of diſpoſing of her perſon as ſhe 
pleaſes, and, in particular, by chuſing her place of reſidence. Her 
curators are not entitled, from any notions of expediency, to controul 
her. Yet, were it otherwiſe, it would ſtill be incumbent on them to 
ſhow that there is any impropriety in a daughter accompanying or 
living and receiving her education under the care and protection of an 
affectionate mother, whoſe character is irreproachable. 

Obſerved on the bench : The law of Scotland has not conferred on cu- 
rators that controuling power over the perſons of minors which is here 
claimed; and the nobile officium of the Court ought never to be at va- 
riance with the law. Indeed the meaſure of which theſe curators com- 
plain, appears not to be attended with any real hazard to the young 


lady. 
The Lords repelled the reaſons of ſuſpenſion, and removed the 
© interdiQ,” 


To this judgment the Court adhered, on adviſing a reclaiming peti- 
tion and anſwers. 


For the ſuſpenders, Solicitor- General Murray, Ilay Campbell. 


Reporter, Lord Braxfeld. 
1 * Clerk, Tait. 


Alt. Croſoie. 
S. 
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No. CXXIV. Auguſt 10. 1780. 


4138412 
Againſt 
REBECCHEE GEESE. 


* 


Aliment—not due by a father's repreſentative. 


EY EBECCA GIBBON, the widow of John Mearns by a ſecond 

marriage, was his univerſal diſponee. Iſabel Mearns, who was 
his only child, and born of the former marriage, purſued her for an 
aliment. The latter was then upwards of fifty years of age, a widow 
alſo, and had formerly received her portion from her father. 


The Court appointed the purſuer to give in a condeſcendence of her 
age and circumſtances, from which it appeared the was able to earn the 
means of ſubſiſtence by her labour. But as they conſidered a claim for 
aliment, though competent againſt parents, or other very near relations, 
ſuper jure nature, not to be tran{miſſible againſt their repreſentatives, 
by which it might be extended very far indeed; this appeared to be 
the ground upon which 


The Lords aſſoilzied from the claim of aliment.? 
Act. Buchan-Hepburn, Alt. Hay. 


Ss 


No. 
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DUGALD CAMPBELL, 
Againſt 
NEIL MACGIBBONandCOLINCAMPBELL 


Bill of exchange.—An indorſation to a bill, the drawer and acceptor of 
which live in the neighbourhood of each other, falls under act 1696. 


UGALD CAMPBELL, Macgibbon, and Colin Campbell, were, 
among ſeveral other perſons, creditors of Archibald Fletcher. 
In December 1778, fome of theſe laſt-mentioned perſons uſed diligence 
againſt him ; and Dugald Campbell then charged him upon letters of 
horning. In the following month Fletcher indorſed to Macgibbon and 
Colin Campbell, who lived in the ſame neighbourhood with him, two 
bills towards payment of the debts which he owed to them. In the be- 
ginning of March thereafter, and within lixty days of the date of the 
indorſations, Dugal Campbell executed a caption againſt Fletcher, by 
incarcerating him. He then brought a proceſs againſt Macgibbon and 
Colin Campbell, concluding, upon the act 1696, for reduction of theſe 
indorſations. 
Pleaded fer the purſucr : The act 1696 declares all and whatſo- 
ever voluntary diſpolitions, aſſignations, or other deeds, which ſhall 
be found to be made and granted, directly or indirectly, by the dy- 
vour or bankrupt, either at or after his becoming bankrupt, or in the 
ſpace of ſixty days before, in favour of a creditor, either for his 
ſatisfaction or farther ſecurity, in preference to other creditors, to be 
void and null.” This ſtatute, then, is not conſined to diſpoſitions 
and aſſignations alone, but extends to all other deeds, by which, whe- 
ther directly or indirectly, or whether, for the ſatisfaction or farther 
{ecurity of a particular creditor, the bankrupt endeavours to give him 
a preference over the reſt. Accordingly it has been found by the 
Court to reach the caſe of the actual delivery of moveables ; Dictio- 
nary, vol. 1. voce Bankrupt. And, on the ſame principle, it would 
ſeem that payment in current money ſhould in like manner be com- 
prehended. 

But the preſent argument 18 independent of that matter ; becauſe an 
indorſation to a bill is very different in its nature from aQual payment 
in caſh, The latter is an immediate extinction of debt. The former 
does not in itſelf extinguiſh debt, and may not even be the means of 
doing it. It is the payment thereby obtained which extinguiſhes a 
debt. Bills indeed in the hands of an onerous indorſee are often com- 
pared to bags of money, free from all exceptions, and in particular the 

claim 
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ceptions, and in particular the claim of compenſation. But however 
juſt the compariſon may be in ſome reſpeQs, it ſurely does not follow, 
that it muſt equally hold in all; as, in particular, that becauſe the de- 
livery by a debtor to his creditor of a bag of money cquivalent to the 
debt extinguiſhes it, the indorſation to a bill thould have the ſame c 
fect, though it may very well happen that a bill for the largeſt ſum 
may not produce a ſingle farthing. Although, therefore, it were 
granted, that actual payment is not within the ſanction of the ſtatute, 
and though it were likewiſe admitted, that bills indorſed for preſent 
value are without that enaQment ; ſtill it is clear, that bills, like thoſe 
in queſtion, indorſed in ſatisfaction or ſecurity of prior debts, are com- 
prehended under it, and are void; February 2. 1700, Durward contra 


Wilſon, Fountainhall ; January 16. 1713, Campbell con/ra Graham, 


Preſident Dalrymple ; Lord Bankton, b. 1. tit. 13. $ 28. 

Anſwered : Bills in the poſſeſſion of onerous indorſees are free from 
every exception or reſtraint which do not appear ex facte of them, 
without any diſtinction from their oneroſity ariſing out of preſent or 
prior value. In particular, they are exempted from the claim of com- 

enſation ; Kilkerran, voce Bills, February 1. 1749, Thomſon ; Sir 
John Douglas contra Elliot, January 7. 1757, Fac. Coll.; and if fo, they 
ſhould as little be liable to the exception of the act 1696. According- 
ly, as payments in money do not fall under this ſtatute, ſo neither do 
indorſations to bills of exchange; Augult 1. 1760, Bean contra Stra- 
chan, Fac. Coll. 


The Court conſidered cafes of this kind as different from thoſe in 
which the debtor and creditor live at a great diſtance from each other, 
and where payments could not be eaſily made, except by the inter- 
vention of bills. In that caſe, the bills would not have fallen under 


the act 1690; but to ſuſtain indorſations ſuch as the preſent, made 


by one neighbour to another, it was obſerved, might tend in a great 
meaſure to defeat the purpoſe of that ſtatute. 

The Lord Ordinary had found * the bills ſubject and liable to be 
* reduced upon the act of parliament 1696; and the defenders liable 
* to repeat the payment of them, which they had received, for behoof 
of the purſuer, and the whole creditors of Fletcher. 


To this interlocutor the Lords adhered.' 
Lord Ordinary, Monboddo. Act. Cullen. Alt. Ilay Campbell. Clerk, Campbell. 
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n | Auguſt 11. 1780, 


THOMAS ROBERTSON, 
Againſt | 


ROBERT PRESTON, GEORGE CAM P. 
BELL and ALEXANDER MELVILL, 


Furiſdiftion,—The civil courts have none in matters of ecclefiaflical con- 
cern. 


HE. Reverend Meſſ. Preſton and Campbell, miniſters, and Mr 
Melvil, on of the elders, of the pariſh of Cupar, in their capacity 
of members of the kirk-ſeſſion, had reſolved that, on account of certain 
alledged immoralities, Mr Robertſon ought not be admitted to partici- 
pate of the ſacrament of the Lord's Supper; and had engroſſed this re- 
ſolution in their records. On that ground, Mr Robertſon brought a- 
gainſt them an action of defamation before the Commiſſary of St An- 
drews, concluding for a palinode, and for damages. In a proceſs of 
advocation which followed, it was | 

Pleaded for the defenders : That being an eccleſiaſtical court, they 
were not ſubordinate to any civil one, but to their eccleſiaſtical ſupe- 
riors alone; and that even ſuppoling their proceeding to have been 
improper, yet having acted in their judicative capacity, with which 
they were by law inveſted, and not as individuals, they were not to be 
accountable for an error in judgment. 

Anſwered : This is an action brought for reparation of an injury. 
It has been occaſioned by ſcandal and defamation, a matter proper to 
the cogniſance of the conſiſtorial, and not belonging to the eccleſiaſtical 
courts. Theſe laſt have no powers to give to the party injured, re- 
dreſs by palinode, money, or otherwiſe. 


The Lords adhered to the Lord Ordinary's interlocutor, © remitting 
© the cauſe to the Commiſſary, with this inſtruction, that he re- 
© fuſe a proof as to what theſe defenders ſaid or acted at the meet- 


ing of the kirk-ſeſſion, or in their collective capacity.“ 
Lord Ordinary, Haikes. AQ. G. Wallace, Alt. Vm. Robertſmn, 
8. | 


No, 


No. CXXVII. November 13. 1780. 


LOAD 
Againſt 
ALEXANDER MACKENZ FREE 


Recompence.—Whether any remuneration be due to a tutor, who had, to the 
advantage of the minor, at his own riſt, made a purchaſe for him of a 
landed ęſtate. 


IN URING the minority of Sir James Macdonald, Mr John Mac- 
kenzie, who was doer for the family, and one of Sir James's tu- 
tors, purchaſed, for behoof of the pupil, ſome lands which were inter- 
ſperſed with his. As this meaſure, though extremely advantageous to 
the pupil, could not be purſued by Mr Mackenzie in his character either 
of agent or tutor, the purchaſe was carried into execution in his own 
naine, and the money for payment of the price borrowed on his cre- 
dit. It was however ratified by the other tutors, and by Sir James 
himſelf when he came of age. 

Sir James Macdonald was ſucceeded by Lord Macdonald, who 
brought an action againſt Mr Mackenzie, concluding for his being 
chliged to account for his intromiſſions, and to diveſt himſelf of the 
lands purchaſed by him. In this litigation Mr Mackenzie demanded 
a remuneration on account of the riſk undertaken by him in making 
the purchaſe ; and this demand, after his death, was continued by Mr 
Alexander Mackenzie-Muir, his univerſal diſponee, who 

Pleaded: In completing this tranſaction, which was uncommonly 
beneficial to the minor, Mr Mackenzie underwent a very great degree 
of hazard. His perſonal credit was endangered, and in the event of 
any diſorder ariſing in the fortune of the pupil, might have been much 
hurt. Had the bargain, from a defect in the rights of the ſeller, or 
from any other circumſtance, proved a loſing one, it was in the power 
of Sir James Macdonald, or his heirs, to have reprobated it altogether. 
It is conſiſtent with equity, that ſo ſingular an exertion ſhould meet 
with a proper reward; and it is much for the intereſt of perſons under 
age, that by a gratification, ſuch as is here demanded, their guardians 
ſhould be incited to advance their intereſts, 

Anſwered : The execution of the office of tutor, which is under- 
taken from the honourable motives of friendſhip and benevolence, 
although meriting a grateful return, is incapable of a pecuniary eſti- 
mation ; and the obligation by it impoſed on the pupil, cannot, with- 


out a total derogation from its nature, be eniorced by a court of law. 
| Such 
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guch was the idea of the Roman law; and no inſtance can be ſhown 
in the practice of this country where a demand of this nature was ever 
thought of. | 


The Court were of opinion, That the claim was of that imperfect 
nature which could not be aſcertained by a court of law. And 
it was likewiſe obſerved, that, by encouraging tutors to enter into 
hazardous tranſactions, the fortune of perſons under age might be 
expoſed to great danger, 


© The "Pens found no remuneration due. 


Lord Ordinary, Gardenſlon. Act. Maclaurin, Croſbie. Alt. Jay Campbell. 
C. 
No. CXXVIII. December 4. 1780. 


ROSS MX H E, 
Againſt 
VV 7. 


Removing.— Act 1756. In conſidering the value of the r on a 
farm, as ſufficient for the landlord's ſecurity, cattle admitted to | Paſture, 
not being ſubject to the hypothec, are not computed. 


ABONY poſſeſſed a farm belonging to Mr Roſs-M*Kye, which 

conſiſted of ſeveral large incloſures laid down in graſs, and in- 
ſtead of ſtocking it with cattle of his own, admitted thoſe of others to 
paſture on it. 

Mr Roſs-M*Kye, apprehenſive that in this manner his right of hy- 
pothec would be rendered ineffectual, it being underſtood that cattle ſo 
taken in were not ſubject to it; Erſkine, b. 2. tit. 6. Y 63.; Dictio- 
nary, vol. 3. voce Hypothec brought an action of removing, on this 
ground, againſt the tenant. 

The defender urged the propriety of the meaſures adopted by him, 
as agreeable to the nature of the ſubje& let, and the practice of the 
country ; and farther inſiſted, that the value of his property on the 
farm was fully adequate to the landlord's ſecurity. 

Of this laſt averment a proof was allowed: in which the defender 
having failed, 


The Lords decerned in the removing. 


Lord Ordinary, Braxfield. ; AQ, Maclaurin. Alt. D. Armſtrong. 
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COURT OF 8388 ä 


No. I. December 5. 1780, 


FOUHN BARNS, 
Againſt 
FOUHN HAMILTON. 


Member of Parliament, —E vidence of the old extent, Diſcrepancy in the 
| deſcriptive and valent clauſes of the retour, 


T the Michaelmas head-court of the county of Ayr, in 1780, Mr 
Barns claimed to be enrolled on the four merk-lands of Shaw, 
part of the barony of Glenmuir ; and, in order to prove the old ex- 
tent of theſe lands, produced a retour of James Earl of Queenſberry, 
dated 20th May 1640, in which they were deſcribed as of that va- 
lue. 
| Upon ſumming up the extents of the different lands compoſing 
the barony, as ſpecified in the deſcriptive clauſe, it appeared that they 
did not amount to more than L.15: 3:4; whereas the valent ſtated 
the whole, in cumulo, at L. 16: 6:0. From this diſcrepancy, it was 
oH jected by Mr Hamilton, That the retour could not be ſuſtained as ſuf- 
ficient evidence of the old extent of the. claimant's lands. This objec- 
lion having been brought under the review of the Court of Seſſion, it 
was | 
Plerded for Mr Barns: By the uniform practice of the court, 
ever ſince the deciſion in the caſe of the Lennox retour, about 
forty years ago, a diſcrepancy of that ſort, ariſing from an excels 
in the valent, has been held not to detract from the faith of the re- 
tour: For the cauſe of this exceſs muſt always be, either an error in 
A | calculation, 


331 


calculation, or elſe the omiſſion of ſome of the lands, or their being 
ſtated at too low a value, in the deſcriptive clauſe. In the preſent caſe, 
therefore, the diſcrepancy might, indeed, give ſome room to ſuppoſe 
that the old extent of the lands in queſtion may have been a few ſhil- 
lings above four merks, but is plainly inconſiſtent with its having been 


below that value. 


© The Court repelled the objeCtion.' 


Act. G. Ferguſon. Alt. WWight and Ja. Boſwell, 


— December 5. 1780. 
FAMES M*LE AN 
Againſt 
FOHN SWORD. 
Pattum illicitum,—Sale of fauggled goods. 


WORD purchaſed, 20ihin land, from M*Lean, ſome brandy and 

coffee-berries, of which the latter was not the importer. The 
oods, not being accompanied with a permit, were ſoon afterwards 
ſeized by the officers of the revenue; and, in fact, it appeared that the 
duties had not been paid for them. M*Lean brought an action for 
payment of the price againſt Sword, who 

Pleaded : That this being a ſmuggling, and therefore an illegal con- 
tract, could afford no ground of action in a court of law; agreeably to 
the deciſion in the caſe of M- Lure and M*Cree contra Paterſon, 26th 
February 1779. 

Anſwered for the purſfuer : In the caſe referred to, action was indeed 
refuſed for the price of brandies imported in unenterable caſks, and 
purchaſed at fea, within the limits of a port. But it would be dange- 
rous to extend this principle to fuch caſes as the preſent, where goods 
have paſſed, on ſhore, from hand to hand: For thus it would be in the 
power of every retail cuſtomer to plead that objection, to the great em- 
barraſſment and prejudice of trade. 


The court admitted the diſtinction, and adhered to the judgment of 
the Lord Ordinary, * Repelling the defences, and finding tha 


defender liable, &c. 
Lord Ordinary, Alva. Act. Armflrong, Alt. Im. Steuart. Clerk, Tait. 
J. 
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No. III. December 6. 1780. 
WILLIAM BROW N, 
Againſt 
JOHN HAMILT O N. 


Member of Parliament. —Aſcertainment of valuation at a meeting ap- 
pointed by the Lord Ordinary on the bills. Year and day infeft. Teſt 


of the writ. 
; * 


D ROWN having acquired right to certain lands in the county of 
Ayr, applied to the convener of the commiſſioners of ſupply, 
praying him to call a meeting, for the purpoſe of aſcertaining their va- 
luation. This the convener at firſt declined to do; but, afterwards, in 
anſwering a proteſt taken againſt him, he promiſed to advertiſe ſuch a 
meeting, to be held on the 18th of October, z. e. two days after that 
appointed for the election of a member of parliament for the county. 

Mr Brown concurred in a bill of advocation, with ſome other gen- 
tlemen in ſimilar circumſtances; and the Lord Ordinary officiating on the 
bills, 7th October 1780, * in reſpect there was not time for appointing 
the bill to be ſeen and anſwered in common form, refuſed to ad- 
« vocate ;* but appointed the commiſhoners of ſupply, or any five of 
ti.cir number, to meet at Ayr on the 12th current, and to proceed di- 
realy to divide and aſcertain the valuation of the lands belonging to 
the complainers. A quorum of the commiſhoners accordingly met, 
and found it proved that the valuation of Mr Brown's lands amounted 
toL.471:5: 2 Scots; which they ordered to be entered in the ceſs- 
books, and certified by their clerk. 

Mr Brown claimed to be enrolled at the meeting for election on the 
16th ; when it was objefted by Mr Hamilton, | 

Ino, That the meeting of the commiſſioners on the 12th was irre- 
gular, and, therefore, their decree did not afford ſuthcient evidence of 
the claimant's valuation : And, 

240, That the claimant's infeftment having been recorded on the 7th 
October 1779, and the writ for calling a new parliament, bearing date 
the 2d September 1780, he had not been infeft a year before the 7/7 
of the writ; and, therefore, in terms of the ſtatute of the 12th of 
Queen Anne, was not entitled to be enrolled, fo as to give his vote at 


the election. | 
| A majority 


ts) 


A majority of the freeholders having ſuſtained theſe objections, and 
refuſed to enrol, Mr Brown complained to the Court of Seſſion ; 
and, 


IWith reſpef to the firſt objefion, pleaded : From the proof led by the 
complainer, it appeared that the lands contained in his charter ſtood 
valued in the ceſs-book at L. 471: 5: 2 Scots; and the meeting of 
commiſſioners, on the 12th October, having proceeded to aſcertain 
that valuation, preciſely in the manner preſcribed by the Lord Ordi- 
nary, their decree, as certiſied by the clerk, afforded all the evidence 
required by law in ſuch caſes. 

Anfwered : The commiſſioners of ſupply cannot proceed, either to 
divide a ca mulo valuation, or to aſcertain the different lands to which 
ſuch cumulo is applicable, except either upon the day of meeting named 
in the act of parliament, from which they derive their powers, or at 
an adjourned meeting, or at a general meeting properly ſummoned by 
the convener: So it was determined, 21ſt February 1753, Abercrom- 
bie contra Leſlie; and 9th January 1754, C unningham contra Stirling. 
And the only regular mode of calling ſuch a meeting, is by an edictal 
citation at every pariſh church within the county, on a Sunday, given 
under the authority of the convener; as was decided in the Houſe of 
Lords, 6th March 1770, Dundas of Dundas contra Wardrope of Cult; 
and the ſame Mr Dundas contra Robert Durham. 

The power of the Court of Seſſion to review the proceedings of the 
commillioners is not diſputed. But here there was no proceeding to 
be brought under review. The matter advocated was the exerciſe of 
an office, not the ſentence of a judge. 

Even where there is room for an advocation, an intimation to the 
commiſſioners, and all concerned, is neceſſary. Nor has the court been 
in uſe to authoriſe a meeting of any number of commiſſioners, without 
giving to every commiſſioner in the county an opportunity of attend- 
ing. In the caſe of Malcom, and others, contra the Commiſſioners of 
Supply of Kirkcudbright, 4th Auguſt 1757, the convener was appoint- 
ed to call a general meeting. In two other caſes, Earl of Panmure, 
and others, contra the Commiſſioners of Supply of Fortar, 15th Novem- 
ber 1766, and Duke of Gordon contra the Commiſſioners of Supply of 


Banff, 13th December 1772, the collective body of commiſſioners had 


been regularly brought into court ; the convener was ordered to call a 
general meeting; and it was only upon his non-complianee, that the 
commiſſioners, or any five of their number, were, afterwards, autho- 
riſed to proceed in the buſineſs. Theſe interlocutors were judicial in- 
timations to all the commiſſioners; ; and it was their own fault if they 
did not attend. 

But here the Lord Ordinary, de plano, and without any intimation, 
either to the convener, or to the commiſhoners at large, appointed a 
particular day and hour for expediting the buſineſs the complainer had 
in view; and authoriſed any five of the commiſſioners to proceed in 
the matter. No intimation of this order was made, till the moment 


that the complainer, and a few of his friends, whom he had called to- 


gether, were going into the court-houſe ; of courſe nobody attended, 


except 


= 


except themſelves ; the meeting was partial and illegal ; and the pro- 
ceedings mult be conſidered as totally null and void, | 

Replied: Diviſions were formerly in uſe to be made by any two 
commiſſioners; but, as improper liberties were ſometimes taken at 
theſe private meetings, the court found it expedient to check them ; 
and hence the deciſions, Abercromby contra Leſlie, and Cunningham 
contra Stirling. 

The deciſion of the Houſe of Lords, Dundas contra Wardrop, does 
not prove the legality of a meeting not intimated on a Sunday. In 
that queſtion, the proceedings laboured under other more capital de- 
fects. The meeting conſiſted of only three commiſſioners ; and it was 
called in name of one, who had declared by letter, that he did not 
conſider himſelf as veſted with the office of convener. 

But here the caſe is very different. The complainer's valuation is 
aſcertained by a fill quorum of commiſſioners, acting under the imme- 
diate authority of the Court of Seſſion; to which an appeal, by advo- 
cation, is equally competent for delay of juſtice, as for inguity. 

Nor was there any occaſion for intimating the meeting to the whole 
commiſſioners of ſupply, who were not partes but judges. And, ac- 
cordingly, in the caſe of Forfar, no ſuch intimation was made or re- 
quired. But, ſuppoſing there had been parties intereſted in the c mulo, 
who were not called, the diviſion would not be voi; it would only 
have been reducible, in cafe they could ſhew that iniquity had been 
committed. 


Upon this point, ſome of the judges thought that an oppoſite par- 
ty ought to have been in the field, in order to give validity to the 
judicial procedure. Bu“, is it was not alle]ze.l that the commil- 
ſioners had done any wrong, and as they had preciſely followed 
the mode pointed out by the Lord Ordinary, be court repelled the 
objeflon. 


With regard to the /econd objection, pleaded : The claule in the act 
of Queen Anne referred to, is virtually repealed by the act of the 16th 
of George II. This laſt ſtatute enaQs, * that no ſingular ſucceſſor 
© {hall be enrolled, till he be publicly infeft, and his ſeizin regiſtered 
* one year before the enrollment.” By it, the right of being enrolled ne- 
ceſſarily implies the right of voting. The roll of freebolders is, in the 
language of the legiſlature, the roll of elefors ; and, ſetting aſide per- 
{onal diſqualifications, every perſon upon the roll is entitled to vote at 
an election. Agreeably to this doctrine, the court determined a ſimi- 
lar caſe, 17th January 1755, Buchanan of Carbeth con/ra Cunningham 
of Ballindalloch. | 

Anſwered : As the act of the 16th of Geo. II: expreſsly repeals one 
part, (viz. H 4,) ofthe 12th of the Queen, it is preſumeable, that, if the 
legiſlature had meant to repeal any other clauſe of this ſtatute, 1t would 
have done fo in terms equally explicit. It is, no doubt, a maxim of 
univerſal law, that /cges pofteriores priores contrarias abrogant. But a 
direct repugnancy, or inconſiſtency, is neceſſary to the application of 
this maxim; and, where both enactments can ſubſiſt, a repeal of the 

B tormer 
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former is not to be preſumed; Blackſtone, Introduction, F 3. The act 
of George II. does not ſay, that every ſingular ſucceſſor, whoſe ſeizin 
has been regiſtrated a complete year, Hall be enrolled. Its aim was to 
limit the right of ſingular ſucceſſors in a particular reſpect; and it is not 
from thence to be inferred, that another limitation, impoſed by a for- 
mer ſtatute, was meant to be removed. The two ſtatutes are directed 
to different objects. The firſt was intended to prevent an improper 
multiplication of votes at an election; the laſt to obviate a ſimilar abuſe 
at the ordinary meetings of the freeholders. Both of them have their 
uſe; and they are in no ſhape derogatory from one another. 


Upon this point, it was obſerved on the bench, that a judgment ſo 
long acquieſced in, as that in the caſe of Buchanan contra Cun- 


ningham, was not now to be overturned. 


The Court, therefore, Found the freeholders did wrong in re- 
« fuſing to admit the complainer upon the roll; and ordered him 
to be enrolled accordingly : To which judgment they adhered, 
upon adviſing a reclaiming petition and anſwers. 


The like judgment was given, codem die, in the caſe of Sir Walter 
Montgomery-Cunningham, who had obtained a diviſion of his 
valuation before a {imilar meeting of the commiſſioners, 


Lord Ordinary, Covington. Alt. G. Ferguſon and lay Campbell. Alt. Wight and Croſbie. 
L. 


No. IV. OO December 6. 1780. 
MARY PATERSON, and ober, 
Againſ 
FAMES BALFOUR. 
Fiar.—Right taken to a man and his wife in conjunct fee and liſerent. 


Y contract of marriage between John Sword and Jean Glaſgow, 
Sword became © bound to provide, and have in readineſs, of his 
* own proper means and effects, the ſum of L. 500 Sterling; which, 


with 


CE] 


© with the ſum of L. 360 Sterling of dote or tocher with the ſaid Jean 
* Glaſgow, extending both to the ſum of L. 860 Sterling, beſides and 
over and above the lands hereafter likewiſe diſponed by the ſaid Jean 
< Glaſgow, he obliged himſelf, his heirs and ſucceſſors, to employ up- 
on good ſecurity, and to take the rights thereof in favour of himſelf 
and the ſaid Jean Glaſgow, his future ſpouſe, and longeſt liver of 
them two, in conjunct fee and liferent, for the ſaid Jean Glaſgow, 
© her liferent-uſe allenarly, in ſo far as extends to the literent-proviſion 
© or annuity conceived in her favour, as particularly after mentioned.” 
The proviſion here referred to, was a free liferent-annuity of L. 50 
Sterling, which, with the conqueſt of the marriage, in caſe of no 
children, and the half thereof it there ſhould be children exiſting, ſhe 
accepted in full of all ſhe could demand, 

For the which cauſes, and on the other part, Jean Glaſgow bound 
© herſelf, her heirs, and ſucceſſors, to make due and lawful reſignation 
of all and haill the eight ſhilling- land of old extent, of the lands of 
third part of Giffan, &c. in the hands of her immediate lawful ſupe- 
© riors thereof, in favour, and for new infeftment ro be made and 
granted 1 the ſaid Fohn Sword and fean Glaſgow, in conjunct fee 
and liferent, and to the children of the marriage between them in fee.” 
Then followed a procuratory of reſignation, and an aſſignation of 
Jean Glaſgow's moveable ſubjedts; after which the contract provided 
and leclared, That the /ferent of the ſaid lands of third part of 
Giffan, which by this contract is provided to the ſrid Fean Glaſoow, 
© incate ſhe ſhall fu vive the ſaid John Sword, and that there ſhall be 
children, one or n ore, of the marriage, at the time of the diſſolution 
thereof, ſhall impute in payment, pro tanto, to her, of the liferent- 
proviſion of L. 50 Sterling, conceived in her favour, as before men- 
tioned.” | 
John Sword died without iſſue. His relict, within a year of his 
death, was confirmed executrix-dative ; and in that character brought a 
multiple-poinding againſt her huſband's creditors. She afterwards fold 
the lands of Giffan, and conveyed the price to Mr Balfour, as truſtee, 
for behoof of herſelf and her relations. Upon her death, it became a 
ſubje&t of competition between the creditors of her huſband and the 
truſtee, in which it was 

Pleaded for the creditors : Wherever there is any difficulty in deter- 
mining whether a huſband or his wife is ſiar, the fee is preſumed to be 
in the huſband, as the dignior perſona ; and fo the court have decided 
in a variety of caſes, Dict. voce Fiar ; Dirleton, Stair, 19th June 1667, 

ohnſton contra Cunningham; Dalrymple, 2 1ſt November 1705, Cre- 
ditors of Earnſlaw; Forbes, 23d July 1713, Edgar contra Sinclair; 
June 1727, Edgar contra Edgars; Stair, 12th July 1671, Gairns contra 
Sandilands; Harcus, contracts of marriage, 20th December 1682, 
Ramſay contra Ramſay ; Fountainhall, 19th January 1697, Laws con- 
tra Tod; July 1720, competition betwixt the creditors of Elliot of 
Northſenton and Elliot of Borthwickbrae. 

In the preſent caſe, the circumſtances tending to ſhew that the fee 
was meant to be in the huſband are very ſtrong. The whole that 
Jean Glaſgow poſſeſſed was no more than a moderate tocher: And, 
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accordingly, 
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accordingly, both her money and her lands were conveyed by the con- 
tract, nome gots, and in confideration of the ßproviſions made upon her ; 
Sword obliging himſelf to lay out the L. 860 Sterling upon good ſe- 
curity, * belides and over and above the lands hereafter diſponed. 
The deſtination is abſolute to the children of the marriage, without any 
ſubſtitution in favour of the wife's heirs; and, had the ſucceſſion once 
been taken up by children of the marriage, the heirs of the father, not 
thoſe of the mother, muſt have ſucceeded to them. The ſubſequent 
clauſe, declaring, * that the /iferent of the lands, which by this contract 
* ts provided to the faid eam Glaſgoꝛc, ſhould impute in payment, pro 
tanto, of her liferent-provition, clearly demonſtrates, that her right was 
only a ferent, and that the fee was completely made over and veſted 
in the huſband. 

Anſwered : Matters muft be very equally balanced, indeed, before a 
tee can be found to be in the huſband, merely as the An,, perſona, 
Neither do the deciſions quoted ſupport any ſuch doctrine. In the caſe 
of Johnſton, 1667, the ſubject was money lent by the huſband, which 
could not belong to the wife, ante matrimonio, In the caſe of the 
creditors of Earnſlaw, 1705, the termination was to the huſband's heirs 
and aſſignees whatſoever ; and to them the wife bound herſelf in abſo- 
lute warrandice, reſerving only her liferent. The deciſion, Edgar con— 
tra Edgars, 1727, proceeded on the ſame principle. And in that of 
Edgar contra Sinclair, 171 3, the ſubject being moveable, fell to the huſ- 
band jzre mariti. The cate, Gairns contra Sandilands, 1671, was a 
very ſingular one; but there, a little bit of land being all that the wife 
brought with her, was provided to the longeſt liver in fee. The huf- 
band ſurvived; yet his daughter, making up titles by precept of care, 
as heir to her mother, and poſſeſſing the ſubject found to have belonged 
to her father, was aſſoilzied from the paſſive title. In the caſe of Ram- 
jay 1682, the ſubject was a ſum of money, of which the conjunct fee 
was not even nominally provided to the wife. The caſe of Laws, 
1697, was very ſpecial, and turned upon a queſtion of ſubſtitution ; 
but the deciſion did not neceſſarily imply that the fee was in the huſ— 
band. And in that of Elliots, 1720, as ſtated, it appears, that the laſt 


termination was, to the huſband, his heirs, and aſſignees, whatſocver. 


But in all queſtions of this nature, it is principally to be attended to, 


whois the party to whom the ſubje& belonged before marriage; for 


there the fee muſt ſtill remain, unleſs the contrary clearly appears.— 
The words conjun&t fee and liferent, import no diveſtiture ; and Jean 
Glaſgow, by ſettling her lands in this way, did certainly not give u 
the fee, or limit her original right to a liferent. TY 
The clauſe wherein the money and land are claſſed together, as con- 
veyed nomine dotis, muſt be explained and limited by the terms in 
which theſe different ſubjects are afterwards made over. The bonds 
and bills are aſſigned abſolutely © to John Sword, his heirs and aſſignees 
* whatſoever ;* and he is bound to take the new ſecurities * to himſelf 
and his future ſpouſe, in conjunct fee and liferent, for her liferentuſe 


* allenarly.” And, had it been intended to velt the fee of the _ in 
| | im, 
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him, it is preſumeable, that the right of his wife would have been li- 
mited in a ſimilar manner. | 

It was altogether unneceſſary to inſert any ſubſtitution in favour of 
the wife's heirs. For the fee remaining in her neceſſarily devolved to 
her heirs, failing of children of the marriage. And, had ſuch children 
exiſted, they could have made up their titles in no other way than by 
ſpecial ſervice to her, the perſon laſt infeft in the ſubject. 

Neither is it of the ſmalleſt conſequence, that, if the ſucceſſion had 
once been taken up by the children of the marriage, the lands would 
afterwards have gone to the heirs of the father, in preference to thoſe 
of the mother. This is owing to the genius of our law, which admits 
no ſucceſſion through the mother of the deceaſed. But thoſe eireum- 
ſtances which regulate the ſucceſſion after the failure of the firſt heirs, 
can have no influence in determining where the original fee was veſted. 

Nor is it more material, that, in one part of the contract, Jean Glaſ- 
gow is ſaid, „iter et narrative, to have the liferent of the lands provided 
to her. This, though certainly true, was not ſufficient to deprive her 
of the fee inherent in her. It was plainly an wſus fruftus canſalis, 
which belongs, optimo jure, to every liar, and which is not in the leaſt 
repugnant to the idea of a fee in its pureſt ſignification; Clerk Home, 
No. 1. Frog. 

Replied: It is a principle maintained by every writer on the Law of 
Scotland, that, where a right 1s taken to a huſband and wife, in con- 
juaQ fee and liferent, and their heirs, the huſband is the ſole far 
* ualcts the proviſion bear expreſsly a power in the wife to diſpone;' 
Stair, b. 3. tit. 5. Y 51. And even * though the right have flowed 
from the wife, yet, if it was given her in name of tocher, the fee is 
in the huſband ; ſince whatever is given in tocher is the property of 
© the huſband; Erſkine, b. z. tit. 8. Q 36. 

Olferved on the bench : That, if the ſubject in queſtion had appeared 
to have been f-ttled nome dotrs, the fee would have been in the huſ 
band; but, as a ſ-parate ſum of money was provided in name of tocher, 
the preſumption in favour of the huſband did not hold. 


The court adhered to the interlocutor of the Lord Ordinary, finding, 
© That the fee of the lands was in Mrs Sword, and not in her 
* huſband ; and, therefore, that the price of ſaid lands is not af- 
fectable by his creditors.” 


Lord Ordinary, Stongfield. For the creditors, Ilay Campbell and Alexander Abercrombies 
Alt. G. Wallace. 
F #3 
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No. V. December 7. 1780. 


ANNE DICKSON, 
Againſt | 
ALEXANDER DICKSON. 


Fiar. A bond taken to a father in liferent, and to his fon in fœe. Cau- 


tio Mutiana. 


AMES DICKSON, ſeveral years before his death, executed a deed, 
ſettling his heritable ſubjects upon his ſon Alexander, with a ſub- 
ſtitution in favour of his daughter Anne ; reſerving his own and his 


wife's liferent, and a power to alter and burden as he thought proper. 


By the ſame deed he nominated his ſon, whom failing, his daughrer, 
to be his ſole executor or executrix. | 

Soon after the date of this ſettlement, James ſold his lands of Mill- 
town : And, a few weeks before his death, he took a bond from the 
Purchaſer, in whoſe hands L. 600 Sterling of the price ſtill remained, 
in favour of himſelf and his wife, and longeſt liver of them in life- 
rent, for their liferent-uſe allenarly, and in favour of their ſon, his 
heirs, executors, or aſſignees, in fee; * without prejudice always to the 
ſaid James Dickſon, of ſuiting, and uſing all manner of execution 
and diligence, at any time in his lifetime, upon this bond, after the 
aforeſaid term of payment, he ſhall ſee fit; and uplifting and dit- 
charging the principal ſum, annualrent, and penalty foreſaid, not- 
withſtanding he is only provided to the liferent, as aforeſaid.” 


K M K XS 


Anne, the daughter, had been married previouſly to the date of the firſt 


of theſe ſettlements, and had L. 3oo Sterling provided to her in name 
of tocher; but her contract of marriage, to which her father was a 
party, declared, That ſhe ſhould ſtill remain a bairn of her father's 
© houſe, and ſhould have her legal ſhare of his means and eſtate at his 
death, notwithſtanding the above tocher. 

Upon James's death, his daughter and her huſband brought an ac- 
tion againſt Alexander, for payment, inter alia, of L. 400 Sterling, as 
the ſhare ſhe was entitled to of her father's effects, in virtue of her 
right of legitim: And, in the courſe of this action, the following queſ- 


tion occurred: | 
Whether the defender, as executor, was accountable for the L. 600 


bond above mentioned ? 
Pleaded for the purſuers : It is a point, triti Juris, that, where a fa- 


ther takes a right to himſelf in liferent, and to his child in tee, = 
| ee 


= 


fee ſtill remains in the father, unleſs the tenour of the deed clearly 
ſhew a contrary intention. In the preſent caſe, it is evident that the 
father did not mean to diveſt himſelf of the fee in favour ef his ſon, 
but had the bond ſo conceived, merely to ſave expence in making up 
titles after his death; for he, at the ſame time, expreſsly reſerved to 
himſelf a power * To uplift and diſcharge the principal ſum, notwith- 
* ſtanding he was only provided to the liferent.“ It is clear, therefore, 
that the ſum in this bond remained under the father's power till the 
laſt moment of his life; and that, while he lived, any right which his 
ſon had was pendent and defeaſible. 

But ſuch is the nature of the right of legitim, that it operates with 
full energy the very moment the father ceaſes to exiſt; and, in ſome 
reſpects, even anticipates that period. Thus, no deed by the father, 
of a teſtamentary nature, or revocable, can ſo far diveſt him of the 

roperty, as to diſappoint or diminiſh the right which every unforiſ- 
familiated child has to a ſhare of the goods in communiun ; Erſkine, 
b. 3. tit. 9. $16. The bond in queſtion, therefore remaining i bn 
of James Dickſon till his death, was from that moment ſubject to the 
purſuer's legal claims upon his executry. 

Anſwered: The defender does not claim an excluſive right to the 
L. 600 in queſtion, in virtue of any deed, either of a teſtamentary or of 
a revocable nature, but in conſequence of the fee veſted in him by a 
bonds, which could not be revoked. From the moment that bond ex- 

iited, his father had no more than a liferent- right, which ceaſed at his 
death; and the fee, which had all along been in the defender, conti- 
nued burdened with the liferent provided to his mother, who ſurvived 
her huſband. | 

The clauſe in the bond, authoriſing the father to do diligence upon 
it, is of no conſequence. It was properly thrown in, to prevent any 
diſpute that might ariſe, in caſe it ſhould be found expedient, for the 
ſecurity of all concerned, to inſiſt for payment, while the defender, an 
officer in the army, might be abroad, or not preſent, to concur in the 
diſcharge; and, had his father uplifted the money, in conſequence of 
the power ſo reſerved to him, he could, perhaps, have been compelled to 
lend it out anew, on the ſame terms. But this caſe did not exiſt; the 
defender's right of fee remaius untouched, and entire; and, the bond 
ſtill ſubſiſting, it is not to be concluded that the debt mu? fall under 
the executry, merely becauſe it mght have done ſo, had the bond been 
diſcharged. 

Obſerved on the bench : As there was no obligation upon the father, 
in caſe he ſhould uplift the money, to re-employ it in the ſame way, 


the /ub/eantial fee remained in him. 


The Lords found, That the ſum in diſpute made a part of the di- 
viſible funds, in the preſent accompting for the purſuer's legi- 


tim. 


In the ſame action, another queſtion aroſe, from the following eir- 
cumſtance: A debt appeared to be due by the father to one Hamil- 


ton, who had not been heard of for many years. The queſtion, there- 
et fore, 


1 


fore, was, Whether the defender was entitled to retention of a ſum e- 


quivalent to that debt? 

Pleaded for the purſuers : The exiſtence of Hamilton's debt being 
very uncertain, it ought not to be ſuſtained as a burden upon the exe- 
cutry. The purſuers are willing to find caution to indemnify the de- 
fender; and this expedient has been adopted by the court in ſimilar 
caſes ; Durie, 17th March 1636, Weir contra Arnot, 

Anſwered : The defender is clearly entitled to ſet apart, out of the 
executry, a ſum correſponding to this debt. The caution offered by 
the purſuer, however unexceptionable, does not afford perfect ſecurity, 
or preclude the poſſibility of the defender's being diſappointed in his 
relief. If even the debt ſhould never be demanded, the defender, as 
executor, is entitled to reap the whole benclit ariſing from the credi- 


tor's neglect. 


The Lords found, * That the defender was not bound to pay to the 
* purſuers any part of the ſum ſtated as due to William Hamil- 
* ton, on their finding caution to repeat.” 


Lord Ordinary, LIliocł. Act. William Il ullace. Alt. Wight. Clerk, Orme. 


L. 


No. VI. December 7. 1780. 


ERA. 
| Againſt 
The MAGISTRATES ff DUMFRIES. 


Priſoner, 


N an action againſt the magiſtrates of Dumfries, for not receiving 
and incarcerating a priſoner for debt, duly preſented to one of their 
number, by a meſſenger, it was 
Pleaded in defence: imo, The town of Dumfries being the head-bo- 
rough of a border-county, where debtors attempting to eſcape from the 
one country to the other are daily apprehended, it had been their im- 
memorial cuſtom to require the creditor-incarcerator to fix a domicil 
within the borough, at which intimation might be made, in terms of 
the ſtatute 1696, c. 32. * Anent the aliment of poor priſoners.” And 
this demand not having been complied with in the preſent caſe, the 
magiſtrate who refuſed to receive the priſoner was juſtihed by the prac- 
tice of the borough, however erroneous it might be; Dict. voce Con- 


ſuetude, vol. 1. p. 203. | Th 
240, The 
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240, The priſoner was a notour bankrupt ; he had no heritable e- 
ſtate; his moveable ſubjects were under ſequeſtration ; and payment 
could not have been operated by the fqualor carceris. The purſuer, 
tierefore, has ſuffered no damage by the ſuppoſed culþa of the ma- 
giſtrates, and, of courſe, can have no claim againſt them on that head; 
Erſkine, b. 3. tit. 1. Y 14. Late caſe, Gillies contra Walkers. 
Anſwered : Did ſuch a practice as that alledged by the defender really 
exiſt, it would be very unneceſſary and improper. It is, however, ſuf- 
ſicient to obſerve, that the law ſuppoles that, by the fqualor carceris, 
payment may be obtained : And this is the foundation of ultimate per- 
ſonal diligence. It is not the part of a magiſtrate to retard the execu- 
tion of that diligence, upon any pretence. If, in breach of his duty, 
he does ſo, he mult anſwer for the conſequences. 

The court, without entering into an inveſtigation, either of the al- 
ledged practice, or of the other circumſtances, were of opinion, that 
the magiſtrate, in refuſing to aid the diligence of the law, was culpable, 
and therefore adhered to the judgment of the Lord Ordinary, which 


was, 


Repels the defences; and finds the defenders liable in the contents 
* cf the bills purſued for. | 


Lord Ordinary, Braxfie/d. Act. Maclaurin. Alt. Croſbie. Clerk, Menzies. 
L. 
No. VII. December 8. 1780. 


JOAN 
Againſt 
CHARLES NAPIE R, ad 


Bona ſides.—Inpreſſing of ſbip-carpenters apprentices. 


N June 1779, Captain Napier, then regulating the impreſs-ſervice 

at Leith, ſent a numerous preſs- gang, who ſurrounded the yards and 
docks of John Syme ſhip- builder, and carried off twenty-ſeven of his 
work people. Syme repaired immediately to the rendezvous, and claim- 
ed them as his apprentices; producing, at the ſame time, their inden- 
tures; all of which, except two of a late date, had been indorſed by 
Captain Napier himſelf, on former occaſions. Captain Napier, how- 
ever, refuſed to releaſe them, and ordered them to be put aboard a 


tender, which ſet ſail with them next morning. But the Lords of the 
| D | Admiralty, 


1 


Admiralty, upon an application from Syme, and e that 
the Lord Chief Juſtice of the Court of King' s Bench had granted writs 
of habeas corpus, ſent the whole apprentices back to Leith in a ſloop 
of war, except two, the period of whoſe apprenticeſhip was expired, 
and who voluntarily entered into his Majeſty's ſervice. 

Mr Syme brought an action of damages againſt Captain Napier, 
Lieutenant Vounghuſband, an officer employed in the impreſs-ſer- 
vice, and Lieutenant Scott, the commander of the tender; for whom 
it was 

Pleaded in defence : The power of impreſſing men to ſerve in war 
is a prerogative of the crown, founded on neceſſity. The exerciſe of 
it, ſo far as relates to the royal navy, appears from the antient com- 
miſſions granted to the High Admirals of England, and from the opt» 
nion of lawyers treating of ſuch ſubjects. 

That all zeedful artificers, and all whole occupations neceſſarily con- 
nected them with ſhips, were formerly liable to be impreſſed, is evident 
from the commiſſion granted by Queen Elizabeth to Sir Martin Fro- 
bither ; from another iſſued in the 50th of Edward III.; and from that 
of Lord Seymour, in the time of Edward VI. Theſe commiſſions, 
and many others, are cited by Sir Matthew Fofter, in his argument 
upon the caſe of Alexander Broadfoot ; and the learned judge obſerves, 
that all the High Admirals, ſince the Reſtoration, have had powers 
equally ample conferred upon them. 

The trade of a ſhip-wright 1s, by its nature, inſeparably connected 
with the navy; and, in every treatiſe relative to marine regulations, 
carpenters are ſpecially enumerated ; Juſtice's Sea Laws, p. 297. ; 
Wellwood's Abridgment of Sea Laws, tit. 30. ; Cay's Abridgment of 
the Statutes, voce Seamen; and Molloy, De Fure Maritimo et Naval, 
in his chapter Of the right of preſſing, expreſsly mentions carpen- 
ters as liable to be impreſſed. 

The circumſtance, that the apprentices were afterwards returned, is 
no evidence that Captain Napier exceeded his powers, becauſe they 
were ſo returned in the way of favour, and without any legal compul- 
ſitory. 

Accordingly, it has been generally underſtood, that ſhip-carpenters 
may be impreſſed, as well as other ſea-faring people. And, in particu- 
lar, as to Mir Syme himſelf, at the commencement of the preſent im- 
preſs-ſervice, when it was advertiſed, that all perſons liable to be im- 
preſſed ſhould receive protections, upon furniſhing one man out of 
five, he, amongſt others, accepted of theſe terms. When employed to 
build the Fury ſloop of war, for government, he applied to the Com- 
miſſioners of the Admiralty, and obtained proteCtions for his journey- 
men and apprentices, during their continuance in that ſervice. Upon 
the commencement of hoſtilities with Spain, he again, by way of com- 
promiſe, furniſhed one man out of ten to the royal navy. And that, 
at all times, he conſidered his apprentices as having no other protec- 
tion or exemption than what aroſe from their indentures, is evident 
from his getting Captain Napier to indorſe thoſe indentures, and from 


the grounds of a protelt which he took upon the preſent occaſion. 
When, 
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When, therefore, Captain Napier received the moſt poſitive orders, 
from the Admiralty, iſſued, indeed, on the ſpur of the occaſion, but after- 
wards ratified by act of parliament, to diſregard all protections, he was 
certainly in bona fide to believe that he had a right, and that he was 
even obliged, in the exerciſe of his duty, to impreſs the apprentices in 
queſtion. It was equally his duty, at a time when the exigencies 
of the ſtate required ſuch a ſupply, to ſend them off immediately for 
England. 

The defence of bona fides has always been ſuſtained in ſimilar caſes ; 
Fountainhall, zoth November 1703, Fairholm contra Warrander ; 
Forbes, 27th July 1710, Lamb contra Cleland and Gibſon ; Dict. voce 
Bona fides and Conſuetude, In a queſtion between the defender and 
one Mr Chalmers, reſpeQing an impreſſed apprentice, the court ſuſ- 
tained this defence, and afloilzied. There the court were of opinion, 
that the only circumſtance by which the bona fides could be removed, 
was an expreſs and immediate offer to prove, that the apprentice had 
not been at ſea before the date of his indenture. But here Mr Syme 
did not, by any ſuch offer, or even averment, take off the natural pre- 
ſumption ariſing from the profeſſion of his apprentices; and, there- 
fore, has no legal claim of damages againſt the defenders. 

Anſwered for the purſuer : The original inſtructions iſſued by the 
Lords of the Admiralty, empowered Captain Napier © to impreſs as 
© many ſeamen, ſea-faring men, and perſons whoſe occupations and 
© callings are fo work in veſſels and boats upon rivers, as he ſhall be 
able.“ By this laſt deſcription are meant perſons navigating lighters, 
barges, fiſhing or paſſage boats, and other veſſels that ply on rivers ; 
but by no means carpenters, who are ſaid, technically, to work, not in, 
but hon, a veſſel, Ship-carpenters, therefore, under theſe inſtructions, 
are not liable to be impreſſed till they go to ſea, and fo fall under the 
deſignation of ſea-farmg men. 

Nor were Captain Napier's powers, in this reſpect, enlarged by his 
later inſtructions, which authoriſed him * to impreſs as many ſeamen, 
« ſea-faring men, and other perſons deſcribed in the preſs warrants, as 
© he poſſibly could, without regard to protections, &c. Here the 
original deſcription 1s {till adhered to; and if ſhip-carpenters, who 
have never been at ſea, are not impreſſible at common law, neither 
were they by the terms of theſe inſtructions. 

The private opinion of the purſuer, or his taking protections for his 
men from thoſe whom he ſaw inveſted with power, does not bar him 
from appealing to the violated laws of his country ; and his founding 
principally upon the indentures, in his proteſt againſt Captain Napier, 
does not exclude his availing himſelf of other arguments. 

The proof of the apprentices never having been at ſea before they 
were impreſſed, does not reſt upon the purſuer. The rule of law is, 
aſfirmanti incumbit probatio. 

The Lord Ordinary had found, That ſhip-carpenters, who have 
* only wrought at land, in building or repairing ſhips, but never have 
been employed in their vocation at ſea, are not, in terms of the preſs- 
* warrants, ſeamen, or ſea-faring men and, of conſequence, are not 
impreſſible. Several of the judges had doubts upon this point; but, 

| as 
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as the defender had acquieſced, the queſtion turned principally upon 
the effect of his bona fades. | 

| Obſerved on the bench: The bona fides of a public officer miſtaking 
his duty, can have no farther effect than to limit the claim of dama- 
ges to what is neceſſary for the indemnification of the injured party. 
The onus probandi in this caſe clearly lies upon Captain Napier. 

The purſuer paſſed from inſiſting againſt the two Lieutenants, who 
had been aſſoilzied by the Lord Ordinary, as having acted under * the 
orders of their ſuperior officer, which, by the rules of the navy, they 
* were obliged to obey.” The judgment therefore was: 


Find captain Napier liable to the petitioner in damages and ex- 
« pences.' 


To which the Lords adhered, on adviſing a reclaiming petition for 
Captain Napier, 


Lord Ordinary, Monboddo. Act. Croſbie. Alt. Murray, Solicitor- General. Clerk, Colguboun. 
L. 


No. VIII. December 9. 1780. 


CEORGE FERCUSSO N, 
Againſt 
MUNCO CAMPBEL L. 


Member of parliament. —Oath of truſt and poſſeſſion. 


I the meeting in 1780, for election of a repreſentative to ſerve 
in parliament for the county of Ayr, Mr Ferguſſon, a freeholder 
ſtanding upon the roll, moved, That Mr Campbell ſhould take the 
© oath of truſt and poſſeſſion; and required the ſaid Mr Campbell, 
* whom he ſaw in court, to take the ſame ; whereupon Mr Campbell 
withdrew, and Mr Ferguſſon further moved, That, in terms of the 
act of parliament, (7th Geo. II. c. 16.) he ſhould forthwith be ſtruck 
off the roll. | 
The anſwer made was, That Mr Ferguſſon's requeſt cannot be 
* complied with, becauſe Mr Campbell has not re/u/ed to take the 
* truſt-oath, All the law requires is, that Mr Campbell take that oath 


* before he proceed to vote; and, when he comes to vote, he, no doubt, 
| will 


E 


© will take the oath mentioned. But, till then, he is not bound to re- 
© main in court longer than he pleaſes; nor can he be ſtruck off the 
roll ti! he actually refuſes to favear.” 
The meeting having, by a majority of voices, repelled the objec- 
tion, and refuſed to ſtrike the ſaid Mungo Campbell off the roll, Mr 
Ferguſſon proteſted, and afterwards brought the judgment of the free- 
holders under review, by petition and complaint. 

At adviſing, the court required Mr Campbell to ſay poſitively, whe- 
ther or not he was preſent when the oath was tendered ? Mr Campbell, 
by his counſel, admitted that he was preſent ; and the court 


Lo 


Found, That the reſpondent having wilfully abſented himſelf, af- 
ter the truſt-oath was deſired to be put, is to be held as refuſing 
* to take the oath; and therefore granted warrant for expunging 
him, and found him liable in expences. 


Act. Nairne. | Alt. Wight, and Ja. Boſwell. Clerk, Tait. 
Tos 
No. IX. December 12. 1780. 


SAMUEL MITCAELSON, Senior, Writer to the Signet, 
Againſt 


SOPHIA, LADY CRANSTON, and MICHAEL 
LADE, Ei: ber Huſband. 


Huſband and wife, — Money advanced for aliment of a family, and a 
voucher taken for it from the huſband, is the huſband's debt, and the 
creditor has no claim againſt the wife, although ſhe ſucceed to a ſepa- 
rate ęſtate. 


ORD CRANSTON had a conſiderable eſtate, both in England 

and Scotland, and his Lady, after her marriage, ſucceeded to an 

eſtate in the Weſt Indies, which had belonged to her father, and to the 

liferent of which ſhe was entitled ; but, after this ſucceſſion opened to 

Lady Cranſton, Lord Cranſton's affairs became ſo much involved, that 
his creditors brought a judicial ſale of his Scots eſtates. 

During the dependence of the ſale, Lord Cranſton was much pinched 

for money ; his family reſided then in Edinburgh ; and Mr Mitchel- 


ſon, from time to time, advanced ſundry ſums for the uſe and aliment 
of 
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of the family; for which, on ſen ing accompts with Lord Cranfton, 
in May 1771, he took his Lordihip's bill. | 

The price at which Lord Cran{ton's Scots eſtates ſold fell ſhort of 
paying the debts preferably ſecured upon them. The Engliſh eltate 
was ſo ſettled, as that it could not be attached for Mr Mitchelſon's 
debt; and Lord Cranſton having died, Mr Mitchelſon brought an ac- 
tion againſt Lady Cranſton and Mr Lade, to whom her Ladyihip was 
married after Lord Cranſton's death, concluding for payment of the 
ſum in Lord Cranſton's bill, as being advanced on the credit of the 
Lady, and applied for the maintenance of her family. 

Pleaded for Lady Cranſton and her Huſband : Mr Mitchelſon's taking 
Lord Cranſton's bill ſhows he conſidered this as Lord Cranſton's debt; 
which it clearly was, as every huſband is bound to aliment his family. 
Such debts cannot affect the wife, as wives are not liable for huſband's 
debts. Lady Cranſton had no ſeparate eſtate at the time theſe ſums 
were advanced; therefore the purſuer muſt be ꝓreſumed to have made 
the advances on the credit of Lord Cranſton, and he can only affect 
his eſtate for the ſame. 

Anſwered for the purſuer : He was not Lord Cranſton's man of bu- 
ſineſs, but was employed by Lady Cranſton to look after her intereſt, 
while Lord Cranſton's affairs were in confuſion. It was on Lady 
Cranſton's credit he made theſe advances, by which the debt in queſ- 
tion was contracted ; for, although Lady Cranſton had not got poſſeſ- 
ſion of the Weſt India eſtate at the time theſe advances were made, yet 
it was then certain ſhe muſt ſucceed to it; as, in fact, ſoon after, ſhe 
did; and it was on the faith of Lady Cranſton's repaying the money 
that it was advanced. Sundry letters of Lady Cranſton's were pro- 
duced, to ſhow that this was the caſe; and that, even after the bill had 
been granted by Lord Cranſton, Lady Cranſton had promiſed to pay 

the debt. 
Replied for the defenders : The letters founded on by the purſuer 
were impetrated from Lady Cranſton by her huſband Lord Cranſton. 
They infer no obligation on Lady Cranſton ; nor could do ſo, even if 
a promiſe had thereby been made to pay the debt, as a woman clothed 
with a huſband can come under no valid obligation to pay the huſ- 
band's debts. 

Both parties quoted ſundry authorities, in ſupport of their different 

leas. 
N The Lord Ordinary found, That the debt purſued on was the pro- 
* per debt of the late Lord Oran e and that the defender, his widow, 
is not legally bound to pay the ſame; therefore ſuſtained the defen- 
ces, and aſſoilzied. 

The purſuer reclaimed to the court; and, on adviſing his petition, 

with the anſwers, the Lords adhered.” 


AR. John Swinton, David * Alt. Alex. Elphinſton, Clerk, Tait. 


No, 


No. X. December 13. 1780. 
WILLIAM MN 


Againſt 


Mejrs CUNNINGH AM, DOUG AL, and Company. 


Conventional penalty. Obligation ad factum præſtandum. 


ESSRS CUNNINGHAM, Dougal, and Company, lent Mr 
Marſhall L. 2000 Sterling upon a ſecurity over ſome ſubjects 
in Glaſgow, and allo a mortgage on an eſtate in the iſland of Tobago, 


the property of Mr Marſhall ; and, by the indenture or contract then 


entered into, Mr Marthall * engages and binds himſelf, his heirs, &c. 
to ſhip on board ſuch veſſel or veſſels belonging to the ſaid Meſſrs 
Cunningham, Dougal, and Company, at Tobago, annually, the whole 
crop of ſugar, rum, and other goods ariſing from the foreſaid eſtate, 
to their addreſs, and conſigned to them, until the foreſaid debts be 
completely extinguiſhed, ſatisfied, and paid; as alſo, for that period, 
to ſend from Britain, by their veſlels, the whole goods and proviſions 
which he may have occaſion for in that ifland ; and to pay in to the 
ſaid Meſſrs Cunningham, Dougal, and Company, their heirs, &c. 
the uſual freight and commiſſion therefor : And, in caſe the ſaid Wil- 
liam Marſhall, or any other perſon or perſons, ſhall diſpoſe of all, or 
any part of the foreſaid crops on the iſland of Tobago, or conſign 
the ſame, or ſend out goods and proviſions to that iſland, otherwiſe 
than above ſtipulated, the freight thereof, and commillion, as aforeſaid, 
ſhall be paid to the ſaid Meſſrs Cunningham, Dougal, and Company, 
in the ſame way as if theſe veſſels had carried theſe goods, and been 


conſigned as aforeſaid,” 


Ff. f ̃ Ye Ow 2 OT OL 


Cunningham, Dougal, and Company ſent a ſhip to the Weſt Indies, 


on board of which they expected to receive the produce of Mr Mar- 
ſhall's Tobago eſtate ; but, upon the ſhip arriving at Tobago, it was 
found that no part of the produce of Mr Marſhall's eſtate remained to 
be ſhipped on board Meſſrs Cunningham, Dougal, and Company's 
ſhip, it having been ſent off by Meſſrs Campbells of Tobago, who had 
a mortgage on that eſtate, and conſigned by them to Millikin, Hunter, 
and Company, merchants in Port Glaſgow. 

There being no freight to be had for Meſſrs Cunningham, Dougal, 
and Company's ſhip at Tobago, the ſhip was ſent to Grenada, and 
there loaded a cargo of rum for Britain; and by this voyage there was 
conſiderable loſs. | | 

Meſſrs Cunningham, Dougal, and Company, brought an action 


againſt Mr Marſhall, concluding tor payment of freight and commil- 
| ſion 
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tion for the produce of Mr Marſhall's Tobago eſtate. to the extent of 
what the ſame had amounted to, as aſcertained by the accompt of ſales 
made by Meſſrs Millikin, Hunter, and Company, to whom the ſame 
had been conligned. 
 Pleaded fer Marſhall : The ſtipulation in the contract between him 
and Meſſrs Cunningham, Dougal, and Company, about freight and 
commiliion, could only be conſidered as a penalty, which ought not to 
have effect beyond the real damage. The ſhip ſent out by Cunning- 
ham, Dougal, and Company, had brought home a loading from the 
Welt Indies, though, perhaps, not a full loading. All that Marſhall 
could be liable in was the difference, or waſte freight, which was the 
lucrum cefſans to Cunningham, Dougal, and Company, to which the 
penalty in the contract ought to be reſtricted; and, to conſtrue the 
obligation in the contract otherwiſe, would be giving Meſſrs Cunning- 
ham, Dougal, and Company double freight for their ſhip, and making 
them gainers by having miſſed the conſignment of the produce of Mar- 
thali's eſtate. | 
Anſwered for Cunningham, Dougal, and Company: The contract is 
expreſs. If the crop of Marſhall's eſtate is not conſigned to Cunning- 
ham, Dougal, and Company, and put on board their veſlel, the lame. 
freight and commiſſion is to be paid as if it had been conſigned; which 
agreement is neither contrary to law nor equity, and ought not to be 
departed from; J. 7. H 7. . de pactis. This was no penalty ſtipulated 
to enforce performance of an obligation, where, in caſe of failure, the 
party is ſtill bound to perform, and, on account of his failure, to pay a 
ſum over and above. In ſuch a cafe, the ſum ſtipulated on failure is 
conſidered as a penalty, and reſtrifted to real damage; becauſe the 
perſon in whoſe favour the obligation is made is ſtill entitled to demand 
performance of the original obligation. Here Marſhall was bound, ad 
fafum praſtandum, to conſign the produce of his eſtate to Cunning- 
ham, Dougal, and Company, and to put it on board their ſhips; and, 
in caſe of failure, he was bound, in lieu of the fact he ought to have 
performed, to pay the ſame freight and commiſſion as if the ſtipulation 
had been complied with, and is thereby liberated from performing it. 
This was nothing more than ſubſtituting one obligation in place of ano- 
ther, and cannot be conſidered as a penalty; it is a ſum fixed upon by 
the parties to be the rule in ſettling between them, if the obligation is 
not performed; and is ſubject to no reſtriction, agreeable to the rule of 
the civil law, 5 7. Inſt. de verborum obligatiombus. The diſtinction be- 
tween this caſe, and that of a penalty to enforce an obligation, is ex- 
plained in Principles of Equity, b. 3. c. 2. 
The judgment of the court was: 


In reſpect William Marſhall failed to implement his part of the 

contract, although Meſſrs Cunningham, Dougal, and Company, 
fulfilled their part thereof, the Lords find Mr Marſhall liable to 
Meſſrs Cunningham, Dougal, and Company, for the freight 
and commiſſion claimed upon the cargo conſigned by Meſſrs 
Campbells of Tobago to Millikin, Hunter, and Company, of 


Port Glaſgow, in the ſame way as if it had been conſigned to 
Meſſrs 


R R a _ 8& 
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* Meſſrs Cunningham, Dougal, and Company, in terms of the 
contract; and remit to the Ordinary to proceed accordingly.” 


For Mr Marſhall, Lay Campbell, Matthew Roſs. Alt. William Crazy. Clerk, Tait. 


No. XI. December 22. 1780. 


WILLIAM INNES of Buctbil, 
Againſt 
Poor FOHN CLERK. 


Removing, 


R INNES ſet to Clerk, for 19 years, after Whitſunday 1770, 
certain lands, at a ſtipulated rent. A tack was extended, and 
Clerk entered into poſſeſſion; but, having fallen into arrear of rent, 
Innes, in January 1779, raiſed a proceſs before the ſheriff, concluding 
for the arrears of reyt, the ſum of which was ſpecially mentioned in 
the ſummons, which alſo contained a ſeparate concluſion, for removing 
Clerk from the lands, 5 

Clerk did not appear before the ſheriff, He was held as confeſſed 
upon the ſum libelled, due as arrears of rent; for which a decreet was 
pronounced and extracted; and Innes afterwards inſiſted that Clerk 
ſhould be ordained to find caution for the arrears, which amounted to 
more than one year's rent, or be decerned to remove from the lands, in 


terms of the aCt of ſederunt 1750. 


The ſheriff ordered Clerk to find caution between and a certain day 


which being elapſed, and no caution found, he decerned in the remo- 
ving, to take place at Whitſunday 1779. 

After this, decreet was pronounced; but, before Whitſunday 1779, 
Clerk paid up his arrears, and got a diſcharge ; but Innes having ex- 
tracted the decreet of removing, and ſet the lands to another tenant, 
ejected Clerk at Whitſunday 1779. 

Clerk brought a reduCtion of the decreet of removing, containing a 
concluſion for damages, on account of being ejected; inſiſting, that, as 
be poſſeſſed, on a tack ſtill current, and that the libel in the ſheriff 
court, concluding for removing, was laid neither upon the act of ſe- 
derunt 1756, nor upon the tenant's being in arrear of rent, the action 
was irregular, and no decreet of removing could be pronounced upon 


it. | 
F The 
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The Lord Ordinary, before whom the action of reduction came, at 
firſt, aſſoilzied Innes; but afterwards pronounced this interlocutor: 
* 13th January 1780. In reſpect that the libel of removing before 
the inferior cou:t was not laid upon the act of ſederunt, nor upon 
the tenant's being in arrear of rent, and that the whole proceedings 
before the inferior court were in abſence, and that the purſuer was in 
poſſeſſion in virtue of a tack ſtill current, alters the former interlocu- 
tor, reduces the decreet of removing, ſinds that the purſuer is entitled 
to enter again to the poſſeſſion, and remain therein till the expiration 
of the tack ; and ordains parties to be ready to debate againſt next 
calling, upon the other concluſions of the libel,” | | 
A petition for Innes, againſt this interlocutor, being adviſed, with 
anſwers, 22d December 1780, The Lords adhered to the interlocu- 
* tor of the Lord Ordinary reclaimed againſt, and refuſed the defire of 
© the petition.” | 


us. js Ya WS ES Co 


AQ. Francis Ruſſel, Alt. Lord Maitland. Clerk, Menzies. 


= Ii. | December 22. 1780. 


FAMES FO GG O, and others, Executors of FOHN FOGGO, 
7 Writer in Glaſgow, 


Againſt 


JOAN N ADAM of Craigengillan, ond others, Creditors of 
FAN AEST © N. 


Writer's hypothec.—Triennial preſcription. 


N a proceſs of ranking and ſale of the bankrupt eſtate of John Al- 
ſton, the title-deeds of ſaid eſtate were produced by the executors 
of John Foggo writer in Glaſgow, under condition that producing 
theſe papers ſhould not hurt any claim of preference, or right of hypo- 
thee, Mr Foggo's executors had, for payment of an accompt for buſi- 
neſs done by Mr Foggo for Alſton. 
After the proceſs of ranking and ſale was, concluded, the papers were 
delivered back to Mr Foggo's executors, who, in the diviſions of the 
rice, claimed payment of the accompt due to Mr Foggo. 
Objected by the other creditors : The accompt on which Mr Fog- 
go's executors found their claim begins in 1774, and the laſt article 
ſtated is in 1762. John Alſton died in 1768 ; and it is to be preſu- 


med this accompt was ſettled before his death, It is cut off by the 
| triennial 


1... 


TE. 


triennial preſcription, For, however reaſonable it may be, that a wri- 
ter ſhould have a hypothec on his client's papers, for an accompt of 
buſineſs, this right cannot be underſtood as giving a privilege, ræter 
communes juris regulas, ſo as to keep up ſuch a claim againſt the client 
and his repreſentatives for ever; and ſo it was determined, Earl of A- 
berdeen contra Thomſon, 26th November 1709, Forbes. | 

Anſwered for the executors : Although they conſented to produce the 
papers, rather than interrupt the ſale, they did fo, under condition, that 
it ſhould not hurt their right of hypothec ; and, after the decreet of 
ranking was extracted, the papers were given back, and ate now in 
their poſſeſſion ; ſo they are not to be conſidered as claimants bringing 
an action for payment of an accompt, to which the triennial pretcrip- 
tion may be objected. They are in the caſe of a perſon having a 
pledge, and are entitled, in virtue of the right of hypotheec, to retain 
the papers till payment of the accompt ; as was decided, Mitchel con- 
tra M*Adam, 18th January 1712, Forbes, and has ever ſince been 
held to be law. 


The Lords found, That a writer's holding poſſeſſion of his client's 
papers does not ſtop nor interrupt the triennial preſcription of 
© his accompt; and remit to the Ordinary to proceed accord- 


« ingly.” 
AQ. 7. Boſwell, Alt. G. Ferguſon. Clerk, Tait. 
No. XIII. December 2 3. 1780. 


Met C UNNMNITINGH AM. DO UG ATL, and Company, 
Againſt 
WILLIAM N 


Ranking and Sale. 


ESSRS CUNNINGHAM, Dougal, and Company, being credi- 

tors to Mr Marſhall, by an heritable bond and infeftment, 
brought a proceſs of ranking and fale againft Mr Marſhall, which 
coming to be called before the Lord Ordinary in the outer-houle, the 


purſuers craved the common interlocutor, allowing a proof of the li- 


bel, &c. 
Objetied 


624) 


Objeed for Mr Marſhall: A ranking and ſale is a proceſs of a moſt 
ſerious nature, and of all others the moſt important to the defender, 
The direct tendency of the action is to ſtrip him of his whole fortune, 
and declare him to all the world a notorious bankrupt : And this muſt 
be the conſequence of pronouncing the interlocutor infiſted for by the 
purſuers, by which a publication of the defender's bankruptcy muſt be 
made in the news-papers, and diligence granted for recovering the title- 
deeds of his eſtates. By the act 1681, cap. 17. no ſuch action can 
proceed, unleſs the debtor's affairs be manifeſtly deſperate, his eſtate 
aſfected by diligence, and the creditors in the actual poſſeſſion of the 
fame. But in this caſe there is no bankruptcy, no diligence againſt the 
eſtate by adjudication, nor is any creditor in poſſeſſion, and, therefore, 
no action of ranking and ſale can proceed; as appears from the ſtyle 
of the ſummons, which in this, and every ſuch action, libels, that the 
creditors are in poſſeſſion of the eſtate. 

Anſivered for the purſuers : The ſummons proceeds on an heritable 
bond and infeftment, as the purſuer' s title ; and ſubſumes, in the com- 
mon ſtyle, that the defender is bankrupt, and ſome of the creditors in 
poſſeſſion; and concludes, that the creditors ſhould be ranked, and the 
eſtate fold. In practice, it is underſtood, that, when ſuch an action is 
firſt called in the outer-houſe, the powers of the Lord Ordinary are li- 
mited, and he can only judge, 1/7, of the purſuer's title; 24%, of the re- 
levancy of the libel ; and, 3%, if the debtor and his creditors are pro- 
perly brought into court. All other points, ſuch as the bankruptcy, 
the creditors being in poſſeſſion, the rental, value, and holding of the 
lands; are reſerved for the cognizance of the court. The Lord Ordi- 
nary is not entitled to enquire into theſe particulars. This was faid to 
be agreeable to practice, and to the act of parliament 1681. 

The Lord Ordinary had repelled the objections, and appointed the 
action of ſale to proceed in common form. 

Mr Marſhall gave in a petition to the court, and this interlocutor 


was pronounced : 


© The Lords having adviſed this petition, with the anſwers thereto, 
© refuſe the deſire of the petition, and remit to the Lord Ordi- 
© nary immediately to call the cauſe, and pronounce the act in 
common form. 


For "IRE I illiam Craig, Ro. Blair. Alt. [lay Campbell, Ro. Cullen, 


No. 


No. XIV. | | January 17. 1781. 


Sir JOHN SCOTT of Ancrum, Baronet, and PAT R TICK 
KERR of Abbotrule, Eh 


Againſt 
Sir GILBERT ELLIOT of Minto, Baronet. 


Member of Parliament. 


IR GILBERT ELLIOT, as heir apparent to his father, was en- 
rolled a freeholder in the county of Roxburgh, in 1777, and was 
then choſen member in his father's place. He at that time ſtood upon 
his whole eſtate, the valuation whereof was above L. 4000 Scots. In 
expectation, however, of a conteſt at laſt general election, when he 
was again a candidate, he created nine qualifications in the uſual way, 
and preſented a claim for having his own qualification reſtricted to 
one of the nine which he had reſerved, when he granted a liferent of 
the reſt. Objections being ſtated and over-ruled at the meeting of 
freeholders, which happened both to be the Michaelmas head-court 
and the election day, they were brought before the Court of Seſſion 
by a ſummary complaint. 

As Sir Gilbert had ſtill the fee of the whole eſtate, it was undeni- 
able that he might continue upon the roll in that right, whatever be- 
came of his limited qualification, though he could not vote but in ab- 
ſence of the liferenters. From the terms, however, of his claim of re- 
ſtriction, it was ſtrenuouſly argued, that he had in fact done what he 
could never rationally mean to do, viz. put it beyond his power to 
continue on the roll as a fiar, in caſe the qualification, of which he had 
alſo the liferent, ſhould be ſet aſide. Beſides this argument, which 
ſeemed to be merely an ingenious criticiſm upon words, the three fol- 
lowing objections were urged againſt the limited qualification. 

In the e place, the decreet of diviſion pronounced by the commiſ- 
ſioners of ſupply was null and void; for they had thrown together 
two ſeparate cumulo valuations, and then made their diviſion of the 
joint cumulo; whereas they ought to have taken the ſeparate cummnlos 
as they ſtood, and made a ſeparate diviſion upon each. The ſeparate cu- 
mulos were Minto and Craigend ; and, as evidence of their being ſepa- 
rate, there was produced an extract from the Exchequer, of the original 
valuation-roll of the county, made up in 1680, by the commiſſioners, 
who had powers granted for that purpoſe by the act of convention 


1667. Beſides, in Sir Gilbert's own claim for enrollment in 1777, 
G Craigend 
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Craigend is ſet forth as ſeparately valued at L. 660. The commiſſion- 
ers had, therefore, in fact, taken upon them to make a re- valuation, 
which was certainly beyond their powers; and what made the matter 
worſe was, that, by this mode of procedure, they had leſſened the ori- 
ginal valuation of Craigend, by at leaſt L. 238, and increaſed propor- 
tionally that of Minto, upon part of which the qualification was reſer- 
ved. 

In the /econd place, Sir Gilbert, ſince the decreet of diviſion, ſuppo- 
ling it to be effectual, had diſponed a part of his own retained qualifica- 
tion, without having a ſecond diviſion ; ſo that he ſtood enrolled upon 
part of an undivided cumulo, which could never be a legal qualification. 
By the account given in his own claim, the whole retained qualifica- 
tion was over lands, the real value of which was L. 157 Sterling, of 
which no leſs than the worth of L. 44 Sterling had been diſponed; 
and, though it was alledged that ſufficient evidence was laid before the 
freeholders, to convince them, that, after making an allowance for the 
valuation of the part diſponed, there ſtill remained above L. 400 of 
valuation; yet this was ſuppoſing a power in the freholders, which 
is only veſted in the commiſſioners of ſupply ; and if, in the ſmalleſt 
inſtance, the freeholders might, by a calculation of arithmetic, proportion 
the valued rent to the real rent, why not in every inſtance, and ſo 
ſuperſede the work of the commiſſioners altogether, 

In the /aft place, the feu-duties of the lands retained by Sir Gilbert 
Elliot, are not ſeparate from the feu-duties of thoſe diſponed away: 
80 that he has neither a diſtin property nor poſſeſſion of the ſubject 
of his qualification ; both which are requiſite by law, and without 
which, it is impoſſible ſafely to take the oath of poſſeſſion required by 
act 7mo, Geo, II. c. 16. 

To the jir/t objection it was anſwered : That the decreet of diviſion 
proceeded upon the oldeſt valuation-roll in the county which was ex- 
tant, or any way authentic, viz. one regularly ſubſcribed by five com- 
miſſioners in 1707, and afterwards confirmed by one in 1742. As to 
the roll, of which a copy is in the Exchequer, it is not ſo much as 
known in the county ; nor does there appear the leaſt evidence that it 
was really a re- valuation, as is ſuppoſed, in conſequence of the act of 
convention 1667. If the oldeſt rolls were to be moſt regarded, there 
is a copy of one in 1643, which was probably the original from which 
the roll 1680 was taken; and from this one part of the objection is 
removed concerning the valuation of Craigend ; for in it the article of 
L. 660 includes both Craigend and Deanfoot, and, in the laſt diviſion, 
theſe two together make L. 855 : So that Minto, inſtead of having too 
great a valuation, has too little, according to theſe old rolls. The caſe 
of Mr Elphinſton of Glack, in 1767, was quoted, to ſhow that the or- 
dinary valuation-roll, ſtanding upon the land-tax books, was the 
proper rule in all ſub-diviſions, where no older or more correct roll 
was known at the time, though perhaps ſuch a roll really exiſted. In 
that caſe, the Court of Seſſion found otherwiſe ; but their judgment 
was reverſed by the Houſe of Lords. With reſpect to the argument 
founded on Sir Gilbert's claim in 1777, that claim itſelf was — 

[ 
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It was drawn by the man of buſineſs in Edinburgh, who, not knowing 
the valuation of the lands, naturally went to the Exchequer, and was 
miſled by the copy of the roll 1680. 

To the ſecond objection, it was anſwered : That, before the meeting 
of freeholders, the whole diſponed lands, excepting a very ſmall parcel, 
amounting to L. 4 were re-diſponed, without any infeftment having 
been executed in favour of the diſponee. But, further, ſuppoſing the 
matter to be as it was before the re-diſpoſition, yet the valuation of 
each parcel diſponed or retained was fully aſcertained from the very 
face of the commiſſioner's decreet of diviſion. For that decreet does 
not only mention the ſum of the lot, with the correſpondent valuation, 
thus, Lot 1ſt, real rent L. 157, valued rent L. 572 : 1: 4, but it previ- 
ouſly ſtates the real rent of each article, whereof the lot is compoſed : 


Thus, Lamblairs and Plantations, real rent, L. 4. ; Cowpark, L. 12; 


Kipp's-park and encloſure, L. 28, &c.; ſo that, though the valued 
rent is only apportioned to the whole lot, yet that is not properly a 
cumulo, but only the different valuations of each particular ſummed up 
together; and zneft in the nature and terms of the operation, that each 
particular, having a certain ſum of real rent, muſt have a reſpective 
ſum of valued rent. The freeholders cannot, indeed, divide valuations, 
but they have eyes to read, and ſenſe to underſtand, a decree of divi- 
ſion when produced; and it would have been quite ridiculous to call a 
meeting of commiſſioners to perform an operation in the Rule of 
Three, when this could be done by any perſon acquainted with the 
Rudiments of Arithmetic, from data in the decreet itſelf. The caſe of 
Sir George Suttie in 1768 was ſimilar to the preſent. He had ſold 
ninety-eight acres of his eſtate without getting his valuation disjoined ; 
and the ſame objection, as in this caſe, was ſtarted on his election day. 
The anſwer made and ſuſtained was, that his cumulo amounted to 
L. 1761:11: 2 Scots, ſo that the freeholders could not but be con- 
vinced that ſuch a ſmall alienation would {till leave more than L. 400. 

To the third objection, anſwered : That it proceeds entirely on a miſ- 
take: For it ſuppoſes Sir Gilbert to have merely a ſuperiority qualifi- 
cation, whereas he hath both the dominium utile and dominium directum 
of his reſerved qualification, and he neither pays nor receives feu-duty 
for any part of it. 


* The Lords, having adviſed the petition, anſwers, replies, and du- 
* plies, repelled the objections, and diſmiſſed the complaint. 
AR. D. Rae, & H. Erftine Alt. Jlay Campbell 


D. 


No. 


. EY r 
r 
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No. XV. EE January 17. 1781, 


Sir FO AN SC 0 TT of Ancrum, Baronet, and PAT R ICR 
' KERR of Abbotrulc, 52 


Againſt 


Sir FOUN DALRYMPL E of Cneſland, Baronet 
Member of Parliament. 


IR JOHN DALRYMPLE claimed to be enrolled at the time men- 
tioned in the foregoing caſe ; and, as his qualification ſtood upon 
part of the ſame lands with Sir Gilbert Elliot s, the ſame objection was 
ſtated upon the decreet of diviſion, and reference was made to the argu- 
ments pleaded for and againſt Sir Gilbert Elliot. But the three fol- 
lowing objections were alſo ſtated. 

In the „ place, there is a nullity in Sir John Dalrymple s ſeizin. 
It bears to have proceeded upon the precept contained in the charter 
from the crown in favour of Sir Gilbert Elliot; and, although it men- 
tions that a diſpoſition and aſſignation was granted by Sir Gilbert Elli- 
ot, in Sir John Dalrymple's favour, which might, if properly uſed, have 
authoriſed infeſting Sir John under the crown- charter; yet the inſtru- 
ment of ſeizin does not mention that this diſpoſition and aſſignation 
was received by the bailie from the attorney, or that it was delivered to 
the notary, and, by him, or any other perſon, openly read and publiſhed 
to the witneſſes ; or that, after ſuch publication, ſeizin was given to Sir 
John, in virtue of the aſſignation. The ſeizin, therefore, was given, 
not only contrary to the uniform practice in all ſuch caſes, but contrary 
to the cleareſt principles of law and common ſenſe ; for it was, in fact, 
the ſame as a ſeizin without any warrant whatever. In order to ſhow 
the practice, and make the imperfection of the preſent ſeizin appear 
more evident, a copy was ſubjoined to the petition, with the omiſſions 

rinted in Italics, 

In the /econd place, the lands of Kaimſide-park and Kaimſmure-park, 
fall under the lot of Sir John Dalrymple's qualification, but are neither 
in his diſpoſition nor ſeizin. 

And, /aftly, The writer of the diſpoſition, by Sir Gilbert Elliot to Sir 
John Dalrymple, is not deſigned, and, conſequently, the diſpoſition it- 
ſelf is abſolutely null and void, by the acts 1593, c. 175. and 168 „, 
c. 5. The writer is called John Scott, clerk to the ſignet; but there is 
no ſuch perſon in exiſtence; ſo that, if the writer's name be truly John 
Scott, yet ſurely his deſignation is f. alſo, which comes to the ſame thing 


as no deſignation at all. 
In 


16 


In anſwer to the fir} objection, it was obſerved: that there was a diſ- 
tinction made by our lawyers, between the formalities of a ſeizin and 
its eſſentials; but that the publiſhing and explaining the aſſignation 
of a precept was never ſaid to be even a formality, and much leſs an 
eſſential ſolemnity of the ſeizin. It may have been introduced into 
ſome practice, ob majorem cautelam ; but was never neceſſary; and, ſo 
far is the practice from being uniform, as ſet forth by the complainers, 
that, in the very book which is put into the hand of every notary, as 
his guide, called, The Art and Office of a Notary Public, there is no more 
required than what was done in this caſe, viz. producing and exhibiting 
the aſſignation, without a ſyllable of reading it over, publiſhing, or ex- 
plaining. The form in the Supplement of Spottiſwood's Styles differs 
a little from that now mentioned, but ſtill more from the complainer's 
form, particularly, in ſo far as concerns this objection. The rule laid 
down in act 1693, c. 35. reſpecting the ſeizin of an heir or aſſignee, is 
clearly to the ſame purpoſe. 

The /ccond objection ariſes from a miſtake in point of fact; for Kaim- 
ſide and Kaimſmure are only parcels of Kaims-farm, which is all in Sir 
John's infeftment ; and the reaſon why they got particular names, was 
in order to aſcertain the rent of them by the oaths of the tenants, when 
the decree of disjunction was applied for. The farm of Kaims, all ex- 
cepting theſe parcels, was in Sir Gilbert Elliot's own poſſeſſion. 

As to the third objection, it is confeſſed that there is here a trifling 
omiſſion ; for the writer, through the hurry of making out different 
diſpoſitions, wherein he was deſigned, Joha Scott Clerk to Cornelius 
Elliot writer to the ſignet,“ had, in this, omitted the words, * To 
Cornelius Elliot writer.“ But, though this might ſeem to fall under 
the letter of the law, yet it does not fall under the ſpirit of it. The 
acts 1593 and 1681 were meant to prevent frauds in teſtaments, and 
other deeds, which appeared after the granter's death, where the ſtrideſt 
precautions are neceſſary. But here both the writer and granter are at 
hand, to confirm the authenticity of the deed; and the court have al- 
lowed an omiſſion of this kind to be ſupplied, in caſes of much more 
importance. This was done, particularly, in the caſe of Duke of 
Douglas againſt the Creditors of Littlegill, January 1747. In that caſe, 
which was a ranking of creditors, an adjudication was produced, which 
proceeded on a docqueted accompt in 1663. The writer of the doc- 
quet was not deligned ; but the court allowed that want to be ſupplied 
by proof. 

Replied on this Iaſt objection: That the acts are ſo far from being 
in any thape limited to teſtaments, that the very deeds expreſsly men- 
tioned in them are charters and contratts, And, as to the caſe of the 
Duke of Douglas, the deciſion there went upon a relaxation of the act 
1593, or a doubt of its meaning. This is evident from a deciſion 
collected by Fountainhall, Earl of Nithſdale contra Maxwell of Cow- 
hill, where the Lords found that the practice had allowed condeſcend- 
ing upon the writer, or his deſignation, till that was diſcharged by act 


1081, 
H Duplied : 


—— —_ 
bh . — . 


( 

Duplied : The freeholders could not judge of the validity or truth of 
any deed, which was, ex facie, complete, as in the preſent caſe; and, 
even ſuppoſe a regular proceſs of reduction had been brought, the ac- 
knowledgment and homologation of the granter would have been an 


unanſwerable defence. 
* The Lords repelled the objections, and diſmiſſed the complaint.” 


Act. H. Erſkine. Alt. R. Blair & R. Dundas. 


D. 


No. XVI. January 18. 1781. 


1 
Againſt 


M Y EAG ES. 
Cautioner r a meſſenger only liable for his afings qua meſſenger, 


TOHN SYME, meſſenger, was entruſted by Welſh with letters of 

horning and caption againſt one of his debtors. Inſtead of attach- 
ing the debtor's effects by poinding, the meſſenger received them from 
the debtor himſelf, ſold them, by public roup, to the extent of the 
debt, and applied the proceeds to his own uſe. He became inſolvent ; 
and Welſh the creditor purſued Mr M*Veaghs his cautioners, for 
the debt; who 

Pleaded : In poindings, the office of a meſſenger is to appretiate the 
debtor's goods, to offer them to the debtor, upon payment of the debt 
to the creditor or his attorney, and, upon the debtor's not paying, to 
adjudge and deliver them to the creditor or his attorney. The creditor, 
or his agent, 1s, by the form of the diligence, ſuppoſed to be preſent to 
receive the money or the goods, and to take inſtruments thereon. Stair, 
b. 4. tit. 47. p. 32. 33-3 Office of a meſſenger, p. 299. 315. And 
the meſſenger has neither the cuſtody of the one nor of the other. 

The defenders, are cautioners for the meſſenger's faithful and exact 
performance of the duty of a meſſenger. Beyond that they have no 
concern, Had the creditor, in this caſe, attended perſonally, or em- 
ployed an agent in due form; as the money was recovered from the 
debtor, it would have been delivered to him. Inſtead of doing ſo, 
he has employed the meſſenger as his agent. If the meſſenger has be- 


trayed that truſt, the creditor has himſelf only to blame. 
This 


1 
This defence is clearly eſtabliſhed by the ſtatute 158 7, cap. 47. de- 


fining the nature of the obligation impoſed on the cautioners of a 
meſſenger, No ſecurity is there directed to be taken againſt embezzle- 
ments ; although this ſpecies of malverſation would have formed its 
moſt important object, if falling within the compals of the office. It 
provides ſolely againſt the improper execution of diligence. In like 
manner, the bond of cautionry lodged in the Lyon Court takes the 
ſecurities bound“ for the damage, intereſt, and expences, which the 
* lieges ſhall ſuſtain through the negligence, fraudful, or informal execu- 
© tion of the meſſenger. 

Such being the nature of a meſſenger's duty, to which the obligation 
of his cautioner preciſely correſponds, no practice of creditors entruſt- 
ing meſſengers to levy money, can ſubject the cautioners beyond their 
bond. But the general cuſtom is to ſend a writer along with the meſ- 
ſenger, who acts as attorney for the creditors ; ſo that the practice is 
likewiſe in favour of the defenders. It may he ſaid that the meſſenger 
ought to have executed the caption ; and the cautioners being confeſ- 
ſedly liable for the meſſenger's gligence, will be ſubjected to the debt 
on that ground. The anſwer is, that the meſſenger, having recovered 
payment of the debt, could not execute the caption. | 

Anſwered for the creditors : The ſtatute 1587 requires ſecurity to be 
found * for the ſkaith, damage, and intereſt of parties grieved by the 
* fal/hood, negligence, or informality of the officer.“ The bond of cau- 
tionry bears, © that the officer ſhall leally, truly, and honeltly, uſe and 
exerce the office of meſſengery. So far as the meſſenger did not 
execute the diligence of law, by poinding and impriſonment, he has 
neglefed his duty: So far as he recovered a debt, in conſequence of the 
diligence, and embezzled it, he has not bone/ly exerciſed his office; and 
his cautioners are therefore liable. 

The verba folemnia in the execution of poindings do indeed ſeem to 
imply the preſence of the creditor or his attorney. But as this practice 
would be very inconvenient and expenſive, it is ſcarcely ever followed. 
Accordingly, there is not a week in which meſſengers do not recover 
debts in conſequence of ultimate diligence. If, by means of ſuch ſub- 
tle diſtinctions as the preſent, their cautioners could ſhake themſelves 
looſe from their obligation, the ſalutary regulation introduced by the 
ſtatute 1587, for the ſecurity of creditors unacquainted with the cha- 
ra er of the meſſengers they employ, would, in a great meaſure, be 
fruſtrated, 

Neither is the truſt conferred on the meſſenger, nor the riſk to which 
his cautioners are ſubjected, greater in this caſe than in many*others 
which fall within that department. Thus, if a meſſenger is employed 
in executing a caption, and allows the debtor to eſcape, or if he is di- 
rected to inhibit, and neglects it, Are not his cautioners bound to in- 
demnify the party ſuffering ? 


© The Lords ſuſtained the defences.? 
Lord Ordinary, Stongfeld. Act. James Boſwell, Alt. Alexander Millar. Clerk, Campbell. 


No. 


No. XVII. | January 19. 1781. 


Captain CHARLES NAPIER, 
Againſt 
ROBERT ad FOAN BROWNING S. 


Impreſs Officer, —may * the maſter and mate of a ſmuggling veſſel 
of any ſive. 


HE ſhip Liberty, of Folkſtone, of the burden of 160 tons, was 
furniſhed with letters of marque againſt the French and Ameri- 
cans, in September 1778. 

In winter 1779, ſhe was ſeized on the eaſtern coaſt of Scotland, by 
three cutters belonging to the revenue, as having been employed in a 
ſmuggling trade. The maſter and mate, Robert and John Brownings, 
with the reſt of the crew, were, by Captain Napier, regulating the im- 
preſs ſervice at Leith, impreſſed, and carried on board a tender lying in 


the Frith of Forth. 
A bill of ſuſpenſion was preſented for Robert and John Brownings, 


which was paſled upon caution. 

A general point of law was then argued, and decided, viz. Whether 
the exemption from being impreſſed, competent to maſters and mates 
of trading veſſels of 5o tons and upwards, extends to perſons of that 
rank, when employed in ſmuggling. 

Pleaded Vr the ſuſpenders : Smuggling is only a malum probibitum. 
The delinquency conſiſts ſolely in tranſgreſſing a ſtatutory prohibition ; 
and no puniſhment, not exprelsly preſcribed by the ſtatute itſelf, can 
with juſtice be inflicted upon the offenders. There is no law declaring 
that the commanding officers of ſmuggling veſſels may be ſeized by 
the impreſs officers. The inſtructions given by the Lords of the Ad- 
miralty, contain no directions to that effect; and it would be produc- 
tive of the worſt conſequences, if it were in the power of a regulating 
Captain, upon this pretence, without proof, trial, or conviction, to 
adjudge whom he pleaſed to the ſea- ſervice. 

Special ſtatute has been thought neceſſary to authoriſe juſtices of 
peace to adjudge for ſoldiers, perſons convicted of running goods; and 
the mode of trying this offence is pointed out by the act 19th George 
III. c. 50. By c. 69. of the ſame year, a form of trial is directed a- 
gainſt perſons guilty of obſtructing the officers of the revenue, in 
ſeizing prohibited goods; and it is declared lawful for juſtices of peace 


to adjudge ſuch perſons, upon conviction, to the ſea or land- ſervice. 
Courts 


„ 


Courts of law refuſe to ſuſtain action upon ſmuggling contracts; be- 
cauſe doing otherwiſe would be giving the aid of juſtice to compel 
performance of illegal obligations. But the ſuſpenders make no ſuch 
demand. They only inſiſt, that their rank in life exempts them from 
being impreſſed; and, that their having been concerned in ſmuggling, 
is not to deprive them of this immunity, any more than if they had 
been guilty of adultery or perjury; crimes of a deeper dye than ſmug- 
ling, but which were never made the handle of obliging the commit- 
ters to ſerve as common ſailors on board the fleet. 

There are few Captains in the ſervice of the Faſt-India Company, 
or even in the King's ſhips, who do not bring home articles for which 
the duties have not been paid ; no gentleman returns from his travels 
without bringing ſundry prohibited commodities along with him; but 
it was never heard that an impreſs officer could, on that account, ad- 
Judge them to the ſea ſervice. 

Anſwered for the charger: There is no exemption from being im- 
preſſed, competent in ſtrict law, to /ea-faring men of any denomina- 
tion. | 

From a laudable attention to the intereſts of commerce, the Lords 
of the Admiralty generally inſtruct the lieutenants on the regulation to 
paſs maſters and mates of veſſels of 50 tons and upwards. But they may 
with-hold or ſuſpend ſuch inſtructions; and the charger's directions 
are, * to impreſs as many ſea-faring men, and others deſcribed in the 
« preſs-warrants, as he poſſibly can, from privateers, as well as other 
« ſhips or veſſels'. 

Suppoling ſuch exception to be eſtabliſhed by inveterate uſage, there 
is no law nor expediency in extending it to ſmugglers in any rank. 
A ſuperior rank among them, 1s only a pre-eminence in defrauding the 
revenue and fair trader, and can never, in a court of law, be attended 
with beneficial conſequences to its poſſeſſor. 

The charger pretends to no judicial powers, nor to puniſh ſmug- 
glers. He only contends, that ſmuggling can give no exemption, and 
that a ſea-faring man, otherwiſe liable to be impreſſed, cannot be pri- 
vileged, becauſe he holds rank in a ſmuggling veſſel. 

The ſubject of the charger's department are /ca-men and ſea-faring 
men. Offenders againſt the revenue on land, and gentlemen returning 
from their travels fall not within that deſcription. A Captain of a 
King's ſhip is already in the ſervice : And, if the ſole employment of 
an Eaſt- India Captain were to defraud the revenue, he would be equal- 
ly ſubject to the impreſs regulation, with the meaneſt ſeaman. 


The Lords repelled the reaſons of ſuſpenſion, and found the letters 
© orderly proceeded :* And to this judgment they adhered, upon 
adviſing a reclaiming petition and anſwers. 


N. B. The Court were unanimouſly of opinion, that maſters and 
mates in a ſhip of 50 tons, or upwards, employed in a lawful 
commerce, could not be impreſſed. 


| | C. 
Reporter, Lord Kennet. Act. [lay Campbell. Alt. Croſoie, Elphinſlon, Clerk, Y 
: 1 0. 
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No. XVIII. January 20. 1781. 


PARTNERS of the WOOLLENMANUFACTORY 
at Haddington, 


Againſt 
ELIZU BET CRIT. 


Mutual contract. 


Va contract of marriage entered into betwixt William Roſe and 
Elizabeth Gray, in the year 1766, ſhe aſſigned to him a bond for 
L. 500 Sterling, due to her by the Earl of Sutherland. On the other 
hand, he was obliged to have in readineſs, by Whitſunday then next, 
the ſum of L. 500 Sterling, to be laid out at the ſight of certain perſons, 
her friends, upon land, or perſonal ſecurity, and to take the rights in 
favour of himſelf and her, and longeſt liver of them two, for her life- 
rent-uſe: Likewiſe, as ſoon as the bond aſſigned in name of tocher 
was paid, to ſettle the farther ſum of L. 500 Sterling, in the ſame man- 
ner. She was further entitled to the ſum of L. 100, in lieu of her jus 
relictæ, if there exiſted children of the marriage, and to L. 200, if o- 
therwiſe. 

In the year 1770, Mr Roſe failed in his circumſtances. The part- 
ners of the woollen manufactory at Haddington, his creditors, uſed ar- 
reſtments in the hands of the Counteſs of Sutherland, debtor in the 

bond aſſigned. In the forthcoming, Mrs Roſe inſiſted for retention, 
till ſhe ſhould be ſecured in the proviſions ſtipulated in the marriage- 
contract. 

Pleaded for the creditors : The aſſignation by Mrs Roſe is unqua- 

lified and abſolute. She was thereby diveſted of all right in the bond, 
which, being transferred to her huſband, was attachable by his credi- 
tors, according to the common rules of preference. 
It is impoſſible for creditors to know whether the huſband has ful- 
filled his engagements to the wife. It is probable the friends nominated 
in the marriage - contract would not allow ſo many years to elapſe, 
without doing their duty, by ſeeing them performed, 

But, ſuppoſing no implement, the wife's plea of retention is inad- 
miſſible in the preſent caſe. . This faculty of retention implies ſome- 
thing to be done or delivered by the party exerting it. Here there is 

no room for ſuch exertion. The wife's caſe is the fame with that of a 
ſeller of land, who, before receipt of the price, has granted a diſpoli- 
tion, containing procuratory and precept ; or of a huſband, who, in 


conſideration of the tocher promiſed by his wife, has infeft her in ſe- 
curity 


E 


curity of her jointure. Although the price or tocher, by reaſon of 
the inſolvency of the debtors therein, ſhould not be paid, the purcha- 
ſer, or his creditors, are entitled to take infeitment, and the wife to in- 
fiſt in her ſecurity. The ſeller and huſband, by fulſilling their part of 
the contract, have betaken themſelves to the perſonal obligation, and 
muſt make it effectual, in the beſt way they can. 

The caſe of a minute of ſale of lands is totally different. Feudal 
property cannot be transferred by voluntary alienation, without procu- 
ratories of reſignation or precepts of ſeizin. A bargain concerning 
lands, without theſe formalities, is incomplete. Something remains to 
be done by the ſeller, which a court of law will not oblige himſelf to 
do, without implement by the other party. 

This doctrine is ſupported by various deciſions, Fountainhall, 22 
November 1692, Sir John Hill contra Elizabeth Lorrimer ; Id. 27th 
January 1698, Sir Thomas Kennedy contra Jane Lyal. When thoſe 
ſeeming to favour a contrary doctrine are attended to, they will be 
found to apply to particular caſes, in which, either the aſſignation was 
made with the expreſs burden of the jointure, or the tocher, not ante- 
cedently in the difpoſal of the wite, remained in the hands of the per- 
ſon who became bound to pay it, or who was appointed truſtee in the 
marriage- contract. 

2do, The caution demanded by Mrs Roſe, if any is at all exigible, 
is by much too extenſive, ſubjecting the creditors to the whole provi- 
ſions in the wife's favour, which may far exceed the ſums affected 
by this competition. It is inconteſtible, that the annualrents, during 
the ſubſiſtence of the marriage, may be attached, without finding ſecu- 
rity. And, as the principal ſum, if lying untouched in Lady Suther- 
land's hands, could only ſecure Mrs Roſe, ſo far as L. 5oo Sterling 
would go, the circumſtance of her huſband's creditors having attached 
that ſum, ought not to enlarge her ſecurity. 

Anfeered for Mrs Roſe : In mutual contras, one party cannot in- 
ſiſt for implement, without fulfilling his part of the engagement. The 
tocher ſtipulated from the wife, and the proviſions from the huſband, 
are mutual cauſes of each other. The huſband, therefore, or his cre- 
ditors, who, by their diligence, ſubſtitute themſelves preciſely in his 
ſtead, cannot demand the tocher, until the proviſions are ſecured to the 
wite, _ 

Theſe principles are ſupported by many authorities and deciſions ; 
Law Dictionary, voce Mutual Contract; Continuation of the Dictio- 
nary, ibid.; Faculty Collection, 12th January 1761, Monro; 27th 
January 1765, Corrie contra Philp; Erſkine's Larger Inſtitute, b. 3. 
tit. 3. p. 86. To elude theſe authorities, the creditors fall upon a ſing- 
ular argument. They are obliged to maintain, that a truſtee, or third 
party, conſenter to a marriage- contract, has a better and broader right 
than the party principally intereſted. 

2do, The neceſſary conſequence of ſuſtaining the right of retention 
in this caſe is, that the creditors cannot attach this fund, without ſub- 


jecting themſelves to the whole obligations incumbent on the huſband. 
As 
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As he could not inſiſt for the uſe of the tocher, and, at the ſame time, 
refuſe giving ſecurity till the diſſolution of the marriage, his creditors 
muſt be expoſed to the ſame refir)Qion. 

The Lord Ordinary found, That, although the creditors could not 
« evict the principal ſum in Lady Sutherland's hands, without finding 
* ſecurity to the wife for her proviſions, in the event of her ſurviving 
* the huſband, yet they might attach the annualrents, as they fell due, 
© without finding ſuch lecurity.” 

The creditors reclaimed againſt this judgment, ſo far as it follained 
the wife's demand. The Lords ordered a hearing on the general 
point: Whether a wife, aſſigning ſums, by way of tocher, without 
reſtriction or limitation, could plead retention therein, in ſecurity of her 
proviſions. And the unanimous opinion of the court ſeemed to be, 
that the wife, by the aſſignation, was completely diveſted, and, in a 
competition with her huſband's creditors, could only rank according 
to her diligence. Here, however, on account of the circumſtances of 
the caſe, they obliged the creditors attaching the principal ſum to find 
caution for the wife's proviſions, to the extent of the ſums recovered. 

The circumſtances weighing with the judges, in the determination 
of this caſe, are diſtinctly ſet forth in the interlocutor. 


© 'The Lords having adviſed this petition, with the anſwers thereto, 

and having heard parties procurators thereon in their own pre- 
ſence; in reſpe& that, in the marriage- contract between Mrs 
Roſe and her huſband, ſhe did not rely upon his perſonal ſecu- 
rity, for implement of the proviſions thereby ſtipulated in her 
favour ; but he is taken expreſsly bound, that, as ſoon as he 
ſhould recover payment of the tocher thereby aſſigned to him, 
he ſhould ſecure the ſame, to the amount of L. 500 Sterling, in 
favour of himſelf and her, and longeſt liver of them two, for 
her liferent-uſe : Therefore, and in reſpect that the tocher aſ- 
ſigned is till in medio, and that her huſband is inſolvent, the 
Lords find, That the ſame cannot be affected by the huſband's 
creditors, until they find ſufficient caution to her for payment of 
the proviſion, in terms of ſaid contract, in the event of her ſur- 
viving her huſband, to the extent of the ſums which they ſhall 
receive; and remit to the Lord Ordinary to proceed in the cauſe 
accordingly. 


. r , T9. WT | 


Lord Ordinary, Monboddo. Act. Jay Campbell. Alt. Croſbie & Hay. Clerk, Orme. 
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No. XIX. January 23. 1781. 


E FLETCHER. 
Againſt 


JFAMES FERRIE R. 
Diſcrepancy in the deſcriptive and valent clauſes in a retour. One retour 
cannot be ſet up againſt another, 

| T a meeting of the freeholders in the ſhire of Dunbarton in 1780, 

A General Fletcher claimed to be enrolled upon certain lands, part 
of the Dukedom of Lennox; and for proving their old extent, pro- 
duced the retcur of the ſpecial ſervice of Charles Duke of Lennox, 
dated 25th April 1662. | | 

The valent in this retour does not ſpecify the ſeparate values of the 
different tenements, but ſtates the whole Dukedom to be L. 517: 3:4 
of old extent. To aſcertain the ſeveral values, the claimant had re- 
courſe to the deſcriptive clauſe, where, to every tenement is prefixed a 
denomination by pounds, merks, and ſhillings, and the amount of the 
whole only falls ſhort of the camulo valent by L. 1:16: 8. Upon this 
diſcrepancy, it was 

Objected: * The fifth head of the brief of mortanceſtry is that alone 
in which the inqueſt is called upon to aſcertain the old and new valu- 
ations ; and their verdict on this head only is to be regarded in queſ- 
tions reſpeCting freehold claims. The deſcriptions are the work of the 
conveyancer, intended merely to denote the different tenements in 
which the heir is deſirous of being ſerved, and originate in circumſtan- 
ces which cannot now be explained. For the moſt part they are taken, 
as theſe ſeem to have been, from the tax-rolls, which were made up by 
the ſheriff-clerks of the different counties, not according to the old ex- 
tent of Alexander III. referred to in the laws concerning elections, but 
from later valuations in 1366 and 1424, by which the public ſubſidies 
were paid in Scotland till 1667. See Kames's Law Tracts, voce Re- 
tours; Erſkine's Larger Inſtitute, tit. Rights of Superiority. 

The court has been induced to ſuſtain the evidence of retours, in 
which the ſeveral deſcriptive values, when joined, preciſely agree with 
the cumulo valent ; but, in the preſent caſe, they do not correſpond ; 


and, as this is a queſtion, not of equity, but of poſitive law, where the 
court 


* This objection was formerly over-ruled in a queſtion reſpecting the ſame retour, quoted 
in the ſequel; but, as it does not ſeem that the matter was then ſo fully treated, nor that 
any attempt was made to elide the preſumptive evidence ariſing from the coincidence of the 
two clauſes, by poſitive proof adduced from other retours, it has been thought proper to give 
a ſummary of the argument in this place. 


1 


court is not at liberty to make arbitrary diſtinctions, the ſmallneſs of 
the diſcrepancy cannot vary their judgment. 

Some of the deſcriptions in this retour particularly mention the old 
extent, from which it may be inferred, that the other denominations 
are taken from another ſtandard. 

Further, the objector is now enabled, by evidence not before the 
court when this retour was formerly under challenge,-Falconer, vol. 1. 
No. 48. to ſhew that the deſcriptions in this retour cannot refer to the 
old extent, 

1m, Many of the tenements compoling the Dukedom of Lennox 
are contained in the retours of the eſtates of Luſs and Ardincaple, and 
in thoſe of the family of Napier. They are there expre/ily retoured 
to ſums different from, and leſs than, theſe in the preſent retour, 

240, The Old Earldom of Lennox, 1 in the middle of the 15th cen- 
tury, devolved upon heirs portioners. One half went to the family of 
Darnly, to whom the Dukes of Lennox ſucceeded. The other half 
divided betwist the anceſtor of Mr Haldane of Gleneagles, and Eliza- 
beth Monteith, married to Lord Napier. From an accurate inveſtiga- 
tion of the ſubjects contained in the retour founded on by the claimant, 
it appears, that they are all parts of the old Earldom, with the excep- 
tion of four, whoſe extent is only L. 74. After that is deduced, the 
deſcriptive ſums amount to L. 441: 6: 8. The old extent of the lands 
contained in Elizabeth Monteith's retour, in the fourth of the old Earl- 
dom, is only L. 125; of courle, the deſeriptive ſums in this retour are 
nearly twice as great as they ought to be, if they were meant to denote 
the old extent. 

3tio, It appears from the titles ls for the claimant, that the 
family of Lennox were, at the period of this retour, poſſeſſed of twenty- 
four tenements not enumerated in the deſcriptive clauſe. Theſe would 
be admitted to a ſhare in the cumulo valent; fo that the ſums annexed 
to the lands ſpecially mentioned have been eſtimated by ſome other 
rule than the old extent. 

Anſwered for General Fletcher : The ſtatute 16th Geo. II. reſtricts 
the proof of old extent to retours, without limiting the conſideration 
of the court to any particular clauſe in them. It is therefore ſufficient, 
if, from the whole, ſatisfactory evidence can be collected of the old 
extent. 

The univerſal practice in retours, is to deſcribe the lands by the old 
extent. The near coincidence of the two clauſes in this retour proves 
that to have been done in this caſe. Where the deſcriptive values ex- 
ceed the cumulo valent, the diſcrepancy may be fatal to the credibility 
of the retour ; becauſe there it cannot be determined what tenement is 
deſcribed beyond its real extent. The amount of the preſent ohjection 
is, that ſome of the lands may be entitled to a larger valuation than is 
given them in the deſcriptions. 

There is no diſtinction in this part of our law betwixt the moſt an- 
tient valuation, ſuppoſed to have taken place in the reign of Alexan- 
der III. and the later ones, by which the land-tax was paid, till after 


the Reſtoration, And the reaſon of the law, which is, that perſons. 
| ſubject 
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ſubject to a certain ſhare of the public burdens, ſhould likewiſe have a 
ſhare in the legiſlation, militates againſt ſuch a diſtinQion, 

When a freehold qualification is to be made out upon the old extent, 
all required by law is, that the ſame ſhall be aſcertained by a retour 
preceding the 1681. And no objection can invalidate that evidence, 
which does not ariſe from the retours founded on by the claimant. A 
contrary practice would tend to unhinge the faith of all retours, and 
would be the ſource of endleſs diſputes. | 

But, further, the retour of Elizabeth Monteith is in 1474 ; that of 
the Duke of Lennox in 1662. Many tranſactions might have taken 
place betwixt the co-heireſſes and their ſucceſſors. If neceſſary, the 
claimant is able to ſhow that ſuch actually exiſted. 

The twenty-four tenements pointed out by the objector are parts of 
thoſe which are particularly named. Although they were not ; the 
legal preſumption in ſuch a caſe would be, that the inqueſt had them 
not under their conſideration, otherwiſe the cumulo valent would have 


been increaſed, 


The court repelled the objection. 


Act. Lay Campbell. Alt. Wight, and H. Erſkine. 
* 


No. XX. January. 23. 1781. 
ANDREW HOUSTON, 
Againſt 
FAMES FERRIE R. 


Member of Parliament. Court of freebolders cannot rejet a claimant, 
becauſe his author's right is fettered by a flritt entail, although the fats 
ters — from the titles produced, 


T a meeting of the freeholders in the county of Dunbarton, in 
1780, Mr Houſton claimed to be enrolled upon certain lands, 

part of the barony of Cumbernauld. For inſtructing his qualitica- 
tion, he produced, inter alia, the charter of Lady Elphinſtone, pro- 
prietrix of that barony ; and a diſpoſition from her, in his favour, con- 


taining an aſſignation to the charter and precept of ſeizin inſer ted in 
it, 
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it, ſo far as reſpected the particular lands upon which his claim was 
founded. | 

As Lady Elphinſtone's charter, however, contains ſtrict prohibitory, 
irritant, and refolutive clauſes ; to this claim it was 

Objefted by Mr Ferrier The rights produred are of a precarious 
and reſolvable nature, the charter bearing in gremio, that the claimant's 
author thall not grant ſuch rights, and, it the attempt it, that the 
grants thall be, % facto, void and null. | 

In deciding the merits of this objection, the freeholders do not go 
beyond their proper ſphere, by judging of a progreſs of titles, or of the 
rights of third parties. Ex facie of the titles produced, they only con- 
vey a limited or qualified right, ſubject to a power of defeaſance, com- 
petent, by the tailzie engrolled in the charter, to every heir of entail. 
On this account, this caſe differs from that of Campbell of Shawfield 
againſt Mure of Caldwall, 5th February 1760, where the entail did not 
appear froin the production made by the claimant. 

It is againſt the principles of the conſtitution, that rights entirely 
pendent on the will of third parties, ſhould give a right of repreſen- 
tation in parliament. 

The ſtatute 1681, in affirmance of theſe principles, renders all re- 
deemable or defenjible eſtates inneffectual to create a qualification. The 
exception of wadietters, and others, particularly mentioned in the act, 
confirms the rule as to other rights; and the ſtatutes of Queen Anne, 
of 7th and 16th Geo. II. were enacted to reform the abuſes which had 
crept into this part of our law by the devices of perſons deſirous of 
having more than their due thare of the legiſlation. _ 

It has been found, in numberleſs inſtances, that diſpoſitions, reſerving 
powers of burdening or revocation, do not eſtabliſh a freehold claim. 
It can make no diſtinction, whether theſe powers are in favour of the 
granter, or of a third party; whether they are to operate upon pay- 
ment of a ſum of money, or without any ſuch conſideration ; whether 
they are expreſsly ſtipulated, or ariſe from the nature of the tranſaction 
itſelf. This may be clearly collected from the terms of the oath impoſed 
on electors by 7th Geo. II. The party called upon muſt ſwear, That 
he has come under no obligation, directly, or indirecty, for re- diſ- 
* poning or re- conveying the lands, in any manner whatſoever ; or 
* making the rents or profits effectual, to the uſe or benefit of the per- 
ſon from whom he has acquired the eſtate, or any other perſon what- 
* foever.” | 

If a perſon were to burden a diſpoſition with a clauſe, declaring, 
That, as he ſtood bound to convey the lands to a third party, it ſhould 
be therefore lawful to the diſponer's eldeſt ſon to redeem, upon pay- 
ment of an eluſory ſum, or to ſet aſide the right ſo granted; ſuch con- 
veyance ſurely could not give a right to vote. Yet the preſent caſe is, 
in ſubſtance, preciſely ſimilar ; the only difference being, that the ſtipu- 
lation occurs in a tailzie, and is implied, inſtead of being expreſſed. 

Anſwered for Mr Houfion : To found the preſent objection, it is 
neceſſary to ſhew, I, That the qualities and limitations affecting the 

| claimant's 
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claimant's right are intrinſic, and ſuch as the frecholders can compe- 
tently diſcuſs ; and, 2do, That they deprive him of a freehold qualifi- 
cation. | 

The author's charter, indeed, contains a very ſtrict entail ; but the 
precept of ſeizin, which is aſſigned to the claimant, is fettered by no 
limitation, and he is not concerned with any other part of the charter. 

Nor do the irritancies contained in the charter, afford complete evi- 
dence of the defegſibility of the claimant's right. To render an entail 
effectual againſt ſingular ſucceſſors, it muſt be inſerted not in one char- 
ter, but in all the inveſtitures. It mult likewiſe be recorded in terms 
of the ſtatute. The deciſion, Campbell againſt Mure, is preciſely in 
point. Indeed, it would be highly abſurd, that country gentlemen 
ſhould be either obliged, or entitled, to determine the validity of en- 
tails, and their effects as to ſingular ſucceſſors, 

Neither is a defeaſible right, on that account, exceptionable, as the 
foundation of a freehold claim. The ſtatute 1681 only reſpects rights 
which are ſubject to redemption, either of their own nature, or by the 
ſtipulation of parties; and the act of Queen Anne only extends the 
prohibition to © diſpoſitions redeemable for payment of ſums of mo- 
© ney. | 

There are many rights ſubject to perſonal challenge, or defeaſance, 
at the inſtance of third parties, which are nevertheleſs abſolute in their 
nature, which were never intended to be the ſubject of diſcuſſion before 
freeholders, and which have been held to eſtabliſh an indiſputable right 
to a qualification. For inſtance, a diſpoſition to lands, granted on death- 
bed, is ſubject to reduction ex capite ledti; and a gratuitous convey- 
ance, by a perſon inſolvent, is ſubject to challenge at the ſuit of credi- 
tors: But, was it ever heard that theſe faculties, competent to heirs 
and creditors, were aſſumed by a court of freeholders, as reaſons for 
keeping from the roll the party favoured by theſe conveyances? In 
the ſame manner, a deed of entail founds a zus credili in the ſubſtitutes, 
in conſequence of which, they may ſet aſide alienations in contraven- 
tion of the entail: Yet theſe alienations are good againſt every perſon, 
till reduced, by the heir of entail, and may be ſecured even againſt him 
by the poſitive preſcription. 


, The Lords repelled the objection.” 


For Mr Houſton, Lord Advocate, Neil Ferguſon, Alt. Hay Campbell, 


* 
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No. XXI. 0 January 23. 1781. 
JAMES FERRIE X, 
Againſt 
The Honourable HENRY ERSKINE. 


Member of parliament.—No poſſeſſion can be attained, in terms of the 
laws of election, of a ſuperiority of a part of a tenement holding 
blanch. 


HE barony of Drumry, in the county of Dumbarton, is held 
blanch by the Earl of Crawfurd, of Lord Graham, eldeſt fon 


of the Duke of Montroſe, for payment of eight pennies Scots, or a 
pair of ſpurs. 

The ſuperiority of the forty ſhilling land of Cloverhill, part of that 
barony, was conveyed by Lord Graham to Mr Erſkine, with an aſ- 
ſignation to the rents and caſualties, and with powers to Mr Erſkine 
to enter and receive vaſſals, &c. Upon theſe lands Mr Erſkine was 
enrolled as a freeholder in the county of Dumbarton. 

In a complaint againſt this enrolment, in the name of Mr Ferrier, 
it was maintained, That the blanch duties, payable by Lord Crawfurd 
the vaſſal, for the whole barony, were not divided; and that Mr Er- 
{kine, therefore, had not a ſeparate poſſeſſion of the lands upon which 
he was enrolled. | | 

Anſwered for Mr Erſkine : In blanch holdings, the duty, payable 
by the vaſſal, is merely an acknowledgment. As this acknowledgment 
is incapable of diviſion, when a partition of the ſuperiority takes place, 
the vaſſal muſt perform it to each ſuperior. The vaſſal may object to 
the multiplication of ſuperiors ; but it is zs tertii to the freeholders. 

Obſerved on the bench: The ſuperiority of a tenement holding 
blanch cannot be divided. A blaft of a horn, a roſe, a pair of ſpurs, 
cannot be delivered in parts. When a part of a ſuperiority of this 
nature is diſponed, no poſſeſſion can be attained on it. A qualification 
founded thereon is purely nominal and fictitious ; and Mr Erſkine's 


enrolment, on this account, was unwarrantable. 


The Lords found, that the freeholders did wrong in admitting Mr 
© Erſkine to the roll, &c. 


For Mr Erſkine, David Graeme. Alt. Craig. 


ta: 


No. XXII. : Fanuary 23. 1781, 
FLAY CIP ( 
2 
MALCOLM FLEMING. 


Member of parliament.—N alteration of circumſlances when the renew- 
al of the freebolder's inveſliture does not proceed upon vis reſignation. 


N the year 1773, Mr Fleming was admitted to the roll of freehold- 

ers in the county of Dumbarton, as liferenter of ſundry lands, part 

of the eſtate of Cumbernauld. In October 1779, Lady Elphinſtone, 

proprietrix of that eſtate, for the purpoſe of creating a qualification on 

the fee of theſe lands, granted a new diſpoſition to Mr Fleming, in life- 
rent, and to another perſon in fee. 

Upon this diſpoſition, which7was immediately followed with infeft- 
ment, the fiar lodged a claim, to be enrolled at the Michaelmas head 
court 1780; and, in this claim, Mr Fleming concurred, ſtating his 
newly acquired titles, and concluding either to be continued in his for- 
mer place on the roll, or to be enrolled of new. 

The meeting for electing a member for the county having taken 
place on the 14th September 1780, it was che to Mr Fleming's re- 
maining on the roll, that, by his acceptance of a new right, and claim- 
ing to be enrolled thereon, he had virtually renounced that upon which 
he was admitted to the roll. 


To this objection it was held by the court to be a ſufficient anſwer, 
that, as the new infeftment did not proceed upon Mr Fleming's reſig- 
nation, the old one {till ſubſiſted in his perſon. They, therefore, 


© Repelled the objection. 


Objector, Lay Campbell. | Alt. Ro. Dundas, 


No. 
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No. XXIII. | January 31. 1781. 


AME S HU NT E RB L AIR, and others, 
Againſt | | 
ROBERT PHINN. 


Borough-ro yal.—Naon-refidence of” Burgeſſes. 


N September 1780, Phinn was, by the incorporation of waulkers of 
Edinburgh, elected their deacon. Againſt this election, Mr Hun- 
ter-Blair, and other members of the town-council, in a complaint pre- 
ferred to the court, | 
Otjefted : Mr Phinn, whoſe occupation moſtly conſiſts in the ſcour- 
ing of blankets, reſides not in Edinburgh, nor within its liberties, but in 


the village of Collington, about three miles diſtant from the city. It 


is implied in the conſtitution of all royal boroughs, that the privileges 
belonging to burgeſſes, and members of incorporations, can be enjoyed 
by thoſe only, whoſe reſidence within their diſtri ſubjects them to a 
ſhare of the correſponding duties and taxations. This rule of common 
ſenſe and Juſtice, is eſtabliſhed by ſeveral ſtatutes, and by many acts of 
the Convention of Royal Boroughs: And, with reſpect to Edinburgh 
in particular, it is likewiſe founded on enactments of the town-coun- 
cil ; and on deciſions of the ſupreme court, eſpecially that in the caſe 
of Millar and Nicolſon 1763, in which it was found, that Millar, by 
his reſiding only a few yards beyond the walls of the city, was diſqua- 
liſied for being elected a deacon of the corporation to which he be- 
longed. 

| for Phinn : As the vicinity of a ſtream of water is neceſ- 
ſary for the exerciſe of his trade, his reſidence muſt be chiefly in the 
country. If, however, this circumſtance were ſufficient to create ſuch 
a diſqualification, the conſequence would be, to deprive all perſons of 
the ſame profeſſion, of their right of becoming members of the 'Town- 
council; a right, which they derive from the ſett of the borough, which 
has ever been acknowledged, and which is nowiſe inconſiſtent with 


Juſtice. For he does not conſider himſelf as exempted from any bur- 


den to which the other burgeſſes are liable, nor in particular from the 
payment of ſtent, agreeably to the deciſion of the court in January 
1677, Dirleton. 

The uſage of the borough has given to non-reſidence no ſuch ef 
fect as is alledged by the objector: And to its uniform tenor the re- 
ä appeals ; though, in fact, he is not properly non-reſident, 

| having 
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having a kind of ware-room in town for the uſe of his trade. Nor, at 
any rate, is the ſingle deciſion in the caſe of Millar to be held as con- 
clufive againſt him; eſpecially as Millar's non-refidence could not be 
juſtified by the nature of his occupation, which was that of a glazier. 

Obferved on the bench The corporation has in this election proceed- 
ed upon a bona fides founded in the uſage which had prevailed in ſimi- 
lar caſes. Though, therefore, the election had not, in itſelf, been well 
founded, it could only have been overturned by means of a formal de- 
clarator. | 

The circumſtance of the ware-room, being trifling, or ambiguous, 
ſeemed to have no influence on the court. 


The Lords diſniſſed the complaint. 


AQ. Maclaurin, Arnot. Alt. R. Sinclair, Hay. Clerk, Tait. 


No. XXIV. January 31. 1781. 


PETER WAITE, and others, 
Againſt 


ALEXANDER CHRISTAS 
Privileged debt, Mages due to Artizans. 


HRISTIE having been appointed factor on the ſequeſtrated eſtate 

of James Small, a bankrupt tenant, but who likewiſe exerciſed 

the trade of a wright, and employed ſervants in both theſe capacities; 

applied to the court by petition, praying them to authoriſe a diviſion 

of the funds among the ſeveral creditors ; particularly, the landlord, the 
farm-ſervants, and the mechanical ſervants. 

It had been found, by a deciſion which the court ordered to be in- 
ſerted in the books of ſederunt, 23d January 1779, * That the wages 
due to ſuch ſervants of a bankrupt tenant as are kept for the purpoſes 
© of the farm, are privileged debts on the price of the bankrupt's ef- 
« feds, and are preferable to arreſters. And the factor deſired to be 
certified, whether this bankrupt's mechanical ſervants were not entitled 
to a ſimilar preference upon the materials of his handicraft, 

The Lord Ordinary on the bills, to whom this application was re- 
mitted, Found, that, on the proceeds of the ſtocking, the landlord 
was preferable, primo loco, the labouring ſervants preferable, * 

loco, 
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© /aco, to the extent t of half a year's wages ; but that the Gait, the 
© artizans, were only to be ranked as common creditors.” 


A petition reclaiming againſt this . was refuſed by the court 
without anſwers. 


a — — In et Wr 
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Lord Ordinary, Hair. Ad. Macked, 


No. XXV. | January 31. 1781, 


DUKE T MONT R OS E, and others, 


Againſt 5 


Sr A MES COLLVUEO UN. 
Multiplication of” Superiors. 


IR JAMES COLQU HOUN is proprietor of certain eſtates in 
Dumbartonſhire, which he holds of the Duke of Montroſe as ſu- 
erior ; who having, with the deſign of creating frechold qualifications, 
parcelled out the ſuperiorities of theſe lands among fourteen different 
perſons, by granting to them liferent-rights, Sir James inſtituted againſt 
him and his diſponees, a reduction of theſe rights, as being productive 
of an undue multiplication of ſuperiors. 

Pleaded for the defenders : Imo, Alienatio fuperioritatis permitlitur 

« © dominis, dummodo vaſſalli conditio in ea non fit deterior.” This rule is 
delivered by Sir Thomas Craig, (ib. 2. L. 11. \ 35.) and reſults from 
the firſt principles of law relative to property in general. If then, no 
real damage ariſes to the purſuer from the preſent alienations, they 
ought to receive the ſanction of the court. 

Thoſe parts of the feudal law, which are now obſolete or abrogated, 
being overlooked, it is evident, that the connection of ſuperior and 
vaſſal, imports only, on the part of the ſuperior, an obligation to enter 
the heirs or ſingular ſucceſſors of his vaſſal; and, on the part of the 
latter, that of acknowledging the former, by taking the Holding from 
him, and paying the caſualties of entry and relief, together with the 
ordinary annual preſtations. In none of theſe reſpects does the con- 
dition of the purſuer become worſe, in conſequence of the preſent mul- 

tiplication of ſuperiors, by liferent infeftments, which are all liferents 
by 


E 


by conſtitution. For, as to the caſualties, it appears, from the authorities 
of our lawyers, as if liferenters of this ſort had not even the power of 
entering heirs; but it is clear, that the exiſtence of a liferent, though 
by reſervation, does not bar the. fiar from the exerciſe of his right of 
ſuperiority; and conſequently leaves to the vaſſal an option of reſorting 
to him for an entry; Craig, I. 2. d. 12. H 16. Ib. d. 17. F 42; Er- 
ſkine, b. 2. l. 9. 42. Since then ſuch an option is reſerved to the 

urſuer, his condition, in this reſpect, is nowiſe altered for the worſe. 
And, with reſpect to the annual preſtations, theſe wholly conſiſt in 
blanch duties of an eluſory nature; and no effect of real moment can 
be produced in them by any multiplication of ſuperiors. 

Anſwered : It is a doctrine of the feudal law eſtabliſhed in ours, 

* Ut vaſſallus pro uno feudo plures dominos babere non compellatur.“ Con- 
ſuet. feud. Stat. Rob. III. Clerk Home, gth June 1740, Sir John An- 

ſtruther againſt Alexander Macmillan. Hence a ſuperior cannot con- 
vey his right of ſuperiority, ſo as to interpoſe another perſon between 
him and his vaſſal. And hence that right is conſidered as a jus indivi- 
duum, which of courſe falls to one only of ſeveral heirs-portioners. 
The defenders have denied the wiſdom or expediency of this prin- 

ciple, in relation to the preſent caſe ; but their reaſoning is erroneous. 
The power of entering vaſſals is the characteriſtic of the right of ſuperi- 
ority, Accordingly, though the infeftment of a perſon, interpoſed be- 
tween the ſuperior and vaſſal, is, guoad the right of ſuperiority, void 
and null ; yet this infeftment will carry in favour of the grantee, as a 
donatary and aſſignee, all the duties and caſualties of ſuperiority ; and 
the only criterion of its nullity is, that it confers not the power of en- 
| tering vaſſals; Lord Stair, b. 2. 1. 4. H 5. Douglas of Kilhead, againſt 
vaſſals, zoth January 1671. Every right of ſuperiority, therefore, 
whether in liferent or in , neceſſarily comprehending the privilege of 
entering vaſſals, it is plain, that in this, as well as in other reſpects, the 
right of the liferenter, while it ſubſiſts, is excluſive of that of the far ; 
which, meanwhile, remains dormant or ſuſpended ; Stair, b. 2. 1. 6. 
$ 8. And hence has ariſen the general practice, that liferenters concur 
with fiars in granting charters or precepts of c/are conſtat. Thus, it 
is evident, that the multiplication of ſuperiors, which the liferent-con- 


veyances in queſtion were deſigned to create, would be attended with 


every effect belonging to the right of ſuperiority ; and, of courſe, would 
ſubje& the purſuer to the obvious inconveniencies which muſt reſult 


from a vaſſal's ſubordination to thirteen additional ſuperiors. 
The court * ſuſtained the reaſons of reduction. 


In a reclaiming petition againſt this judgment, the defenders endea- 
voured to found an exception from the general rule thereby adopted, 


upon this alledged ſpeciality, that ſeveral of the ſubjects in queſtion, 


though, by the indulgence of the ſuperior, they have been contained in 

one charter, were, however, different tenements, and held for different 

preſtations. But the court refuſed this petition, without anſwers. 

Lord Ordinary, Garden/lon. Act. Baillie, Alt. Lord Advocate, H. Erſkine. Clerk, Robertſon. 
S. 
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No. XXVI. | February 1. 178 1. 
Sir FOHN PATERSON, 
Againſt 
rr © 2 D. 
Member of —— ight to be aol as a — 


O Mr Ord's in of being enrolled as a freeholder of the county 
of Berwick, various objections, of little moment, were offered, 
which became the ſubject of a petition and complaint to the court.— 
When, however, they were thus under conſideration, a new objection 
was raiſed, on this ground: That the claimant's wife had ſucceeded 
to the lands i in queſtion, not as an heireſs, but by fingular titles. The 
court having ordered memorials on the point, it was 
Inſiſted by Sir Fohn Paterſon the objefor : That, in theſe circumſtan- 
ces, the courteſy did not belong to the claimant, as appeared from a 
numerous train of authorities, and, conſequently, that he had no title to 
be enrolled. The authorities referred to are, Skene, De Verb. Signif. 
voce Curialitas; Craig, Lib. 2. D. 22. 42. ; Stair, B. 2. c. 6. F 19. ; 
Bankton, B. 2. c. 6. 19. ; Erſkine, B. 2. c. 9. H 54; Home, 11th 
January 1740, Hodge contra Fraſer. 

| Anſwered : Imo, In the moſt antient treatiſes on the law of Scotland, 
the huſband's right of courtely 1 is laid down, independent of any diſ- 
tinction ariſing from the wife's having acquired her eſtate by ſucceſhon, 

or by ſingular titles; Reg. Majeſt. Lib. 2. cap. 22.; and Leg. Burg. 
cap. 44. As this diſtinction, therefore, did not antiently obtain in our 
—— ſo, whether we conſider the origin or the deſign of the courteſy, 
there appears no rational ground for its ſubfequent introduction. The 
authority of Craig, when properly underſtood, is adverſe to the diſtinc- 
tion. In Lib. 2. dieg. 22. & 41. he ſtates the compariſon between the 
courteſy and terce, in ſuch a manner, as clearly ſhows he was a 
ſtranger to that idea. His words are theſe: * Quod ad quantitatem 
© attinet, (Curialitas) a Triente differt, quod Triens fit tantum fertia 
pars uſusfructus totius: At Curialitas five Curteſia eſt, /ofius patri- 
* monit quod ad uxorem pertinebat, dum moreretur. In reliquis eadem 
* lege et paritate terminantur.” Lord Stair, indeed, has interpreted this 
author's meaning in a different manner; an Interpretation which has 
been copied after by ſucceeding writers; and, in the ſame train, the deci- 
ſion 
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ſion quoted ſeems likewiſe to have followed. Thus the weight of theſe 
authorities appear to be moved, 

Accordingly, in the ſtatutes regulating, the election of members of 
parliament, particularly the acts 1681, and 12th of Queen Anne, in 


both which mention is made of huſbands” rights of voting, by virtue of 


their wives infeftments, no ſuch diſtinction is recognized by the legiſla- 
ture ; nay, it is plainly excluded. But, 

240, The laſt of theſe ſtatutes ſeems to confer on huſbands the right 
of voting, in virtue of their wives' infeftments merely, without any re- 
ſpect to their own patrimonial intereſt, and independent of the jus 
mariti, or of the courteſy. EE 


The court ſuſtained the objeftion.” 
AR. Swinton and Ilay Campbell. Alt. Lord Advocate and H. Erſkine, Clerk Menzies, 


S. 


No. XXVII. | February 2. 1781, 
De. OS HUI MOKENZIE, 
W 
LEGATEES of M. ELIZABETH HOLTE. 


Preſumed Will. 


RS ELIZABETH HOLTE, by her laſt ſettlement, conveyed to 

Dr M*Kenzie her whole funds, in truſt, for behoof of his child- 

ren; but, in caſe of the death of James M*Kenzie, (one of them), ſhe 

appointed the ſum of L. 700 to be paid and divided by her ſaid 

© truſtee, equally, among the children of Janet M*Kenzie, and the 
© children of Anne M*Kenzie, and the children of Anne Monro.” 

James M*Kenzie having died, the legacy became due to the perſons 
above mentioned. Some difficulty, however, occurred in the mode of 
diſtributing it. 

Of the children of the different families, one was not born till after 
the death of the teſtatrix, and ſeveral others who had ſurvived the teſ- 
tatrix were pre-deceaſed at the time of James M*Kenzie's death, and 
one of theſe had left iſſue. 

Doubts, therefore, aroſe, concerning the following points: %, Whe- 
ther the diviſion preſcribed by the ſettlement ſhould be made in capita, 
or in flirpþes: 2dly, Whether the child born after the teſtatrix's death 
was entitled to a ſhare: And, 3aly, Whether the iſſue, or next of kin 
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of ſuch of the children as ſurvived the teſtatrix, but died before James 
McKenzie, had allo a right to a portion. 

In order to obtain, for the direction of his conduct, the judgment of 
the court upon the different claims reſulting from theſe particulars, the 
truſtee called all the parties intereſted into court, by a proceſs of mul- 
tiple-poinding, when appearance was made for a conſiderable number 
of them. | 

Some of the judges, in reference to the firſt point, were of opinion, 
that the mode of expreſſion uſed by the teſtatrix, in the above quoted 
clauſe of the deed, eſpecially in the repeated inſertion of the particle 
and, ſeemed to indicate an idea of a diviſion between the ſeveral families, 
collectively, and not among the children of them all as mere indivi- 


duals. | 
The judgment of the court, however, was as follows : 


Find that the ſum of L. 700, bequeathed by Mrs Elizabeth Holte, 

in the event of the death of James M*Kenzie, to the children of 
Janet and Anne M*Kenzie, and Anne Monro, falls to be divided 
amongſt the ſaid children equally z capita ; and that each of 
the ſaid children who exiſted at the death of the ſaid James 
M*Kenzie, though born after the death of the teſtatrix, has 
right to an equal ſhare thereof: And find that the iſue of ſuch 
of the ſaid children, as died before the ſaid James M*Kenzie, 
have right to their parents' ſhares of ſaid legacy; but that the 
neareſt in kin of the children who died without iſſue before James 


© M*Kenzie, have no right to any part thereof.“ 


Reporter, Lord Gardenſton. Act. J. M. Renzie. Alt. Elphinſtone, and * M. Rengie, jun. 
Clerk, Mengler. | 
8. 


No. XXVIII. | February 7. 1781. 
FUMES CUMING, 
. 
ANNA GARDEN. 


Right betwixt huſband and wife. 


N 1775, Anna Garden was married to Alexander Cuming, who 
* ſoon after purchaſed certain lands, and took the diſpoſition of them 
to himſelf, and Anna Garden, his ſpouſe, the longeſt liver of them 


two in conjunct fee and liferent, for the ſaid Anna Garden her life- 
: rent-uſe 


1 


t rent-uſe allenarly, and to the child or children to be procreated be- 
* twixt them in fee; whom failing, to the ſaid Alexander Cuming, his 
© own neareſt heirs and aſſignees whatſoever.” 

The marriage diſſolved by the death of Alexander Cuming before a 
year after it took place had elapſed, and without any children having 
been procreated of it. A competition reſpecting the rents of the ſub- 
jects above mentioned then aroſe, between James Cuming, the brother 
of Alexander, who had entered heir to him, and Anna Garden, his wi- 
dow. 

Pleaded for Anna Garden: It is admitted, that contracts of marriage, 
or ſettlements made ſolely intutu matrimonn, fall, if it be not otherwiſe 
conditioned, by the diſſolution, hin year and day, of a marriage, of 
which no child has exiſted, But this rule being an unfavourable and 
ungracious one, is to be limited to thoſe circumſtances which, with 
ſtrict propriety, fall under it. Hence it will not be extended to ſuch a 
caſe as the preſent, in which there is no proper marriage- contract or 
ſettlement, but merely an unilateral deed, 1mporting a donation by a 
huſband to his wife, and which ought to be conſidered as a donatio 
mortis cauſa, Haddington, 6th February 1606, Lord Covington contra 
Veitch ; Clerk Home, 6th November 1739, Hood contra Jack; and 
24th July 1766, Hunters contra Brown. 

Anſwered for James Cuming : The form of the deed was neceſſarily 
different from that of a contract of marriage: but, as the proviſion it 
contains 1s not only 1 in favour of the wife, but Meath of the children 
of the marriage, it muſt be held as granted intuitu matrimonii. 

Obſerved on the bench : It appears that the huſband had made no other 
ſettlement on the wife. It was not in his power to have revoked the 
deed. This, therefore, was not a pure donation, and, conſequently, 

muſt have been granted in contemplation of the marriage. 


© The Lords found, that the diſpoſition in favour of Alexander Cu- 
* ming, and Anna Garden, his ſpouſe, and longer liver of them, 
for her liferent- uſe allenarly, in ſo far as it provides the liferent 
of the ſubjects therein mentioned to the ſaid Anna Garden, be- 
* came void by the diſſolution of the marriage between the ſaid 
Alexander Cuming and Anna Garden, by the death of the huſ- 
band within year and day of their marriage, without a living 
* child having exiſted thereof. 


Reporter, Hailer. AQ. Buchan-Hepburn, Alt. Rufel. 
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No. XXIX. | February 8. 1781, 


DAVID ALLARD IF, Tackſman of the Mill if Ledearfie, and 
the Proprictors of ſaid Mill, Purſucrs, 


Againſt 


ALEXANDER BISSET, Proprietor, and WILLIAM BISSET, 
Tackſman of the Eaſt fide of Meikle Fardel, Defenders. 


Thirlage. 


ART of the barony of Fardel had been feued out to be held of 

the proprietor of the remaining parts of the barony, for payment 

of certain feu-duties; and, by the feu-rights, the lands feued were 
aſtricted to the mill of Redgodens, the mill of the barony of Fardel. 

Mr M*Kenzie of Delvin was proprietor of the mill of Redgodens, 
and that part of the barony of Fardel not feued out; and he having 
purchaſed the mill of Ledcarſie, in the neighbourhood of the lands of 
Fardel, and which mill was turned by the ſame water that ſupplied the 
mill of Redgodens, thought it for his intereſt to allow the mill of Red- 
godens to go to ruin. 

The ſucken thirled to the mill of Redgodens were, 1mo, The part of 
the barony of Fardel, Mr M*Kenzie's property; 24, The parts of that 
barony that had been feued out; particularly the defender, Mr Bif- 
ſet's lands of Meikle Fardel ; and, 30, Some lands the property of Mr 
Kinloch of Gordie, and Mr Mercer of Lethindy. 

An agreement took place between Mr M*Kenzie and Meflrs Kin- 
loch and Mercer, in conſequence of which, Mr M*Kenzie ſold them the 
thirlage of their own lands, and he prevailed upon the tenants of his 
own part of the barony of Fardel to go to the mill of Ledcarſie, in 
place of the mill of Redgodens ; but Mr Biſſet refuſed to frequent the 
mill of Ledcarſie with the grain of his lands of Meikle Fardel, which 
was thirled to the mill of Redgodens ; and, after that mill had been al- 
lowed to go to ruin, Mr Biſſet went to other mills with the produce of 
his lands, and continued ſo to do until Mr M*Kenzie's death, which 
happened about nine or ten years after the mill of Redgodens had been 
demoliſhed ; and, during that period, no action was brought to compel 
Mr Biſſet to frequent the mill of Ledcarſie, in place of the mill of 
Redgodens. 

After Mr M*Kenzie's death, an action was brought before the ſhe- 
riff by the tackſman of the mill of Ledcarſie, who had formerly been 
* = foe of the mill of Redgodens, againſt the poſſeſſors of Mr Biſſet's 
lands of Meikle Fardel, concluding that they ſhould be ordained to fre- 

quent 
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quent the mill of Ledcarſie, in place of the mill of Redgodens ; and 
found liable in certain quantities of grain, as the amount of the mul- 


ture abſtracted by them ſince the mill of Redgodens had been demo- 


liſhed. 

In this proceſs, appearance was made both for the tenant and pro- 
prietor of Mr Biſſet's lands. They acknowledged that they were thir- 
led to the mill of Redgodens, the mill of the barony of Fardel, of 
which their lands were part; but they contended, that they could not 
be compelled to frequent any other mill, though ſaid mill was the pro- 
perty of the proprietors of the parts of the barony of Fardel not feued 
out, | | 

It was anſwered for the tackſman of the mill of Ledcarſie, and the 
proprietor of that mill, who ſiſted himſelf as a party, That ſaid mill had 
been purchaſed by the proprietor of the mill of Redgodens, to which 
Mr Biſſet's lands were thirled, and was as convenient for ſaid lands as 
the mill of Redgodens was; and, therefore, theſe lands ought to be 
held as thirled to the mill of Ledcarſie, as coming in place of the mill 
of Redgodens, which had been allowed to go to ruin. 

The ſheriff repelled the defences, and ordained the defenders to de- 
pone upon quantities abſtracted, 

The defenders brought the cauſe into this court by advocation ; and 
the Lord Ordinary © advocated the cauſe, and found the defenders li- 
© able in multure to the mill built by the late Mr Mackenzie of Delvin, 
upon the eſtate of Ledcarſie, in place of that formerly at Redgodens, 
in the barony of Fardel ; and ordained them to thirle thereto accord- 
* ingly, in time coming.“ And to this interlocutor the court adhered, 
on adviſing a petition for the defenders, with anſwers. 

A ſecond reclaiming petition was preſented, inſiſting, that the ſingle 
point to be determined, was a queſtion in law, viz. If the proprietor 
of lands, thirled to one mill, could be forced to frequent another mill 
to which his lands were not thirled. 

The petitioners admitted being thirled to the mill of Redgodens, the 
mill of the barony of Fardel, of which their lands were part ; but, as 
they never had frequented the mill of Ledcarlie, and were not thirled 
to that mill, they contended they could not be bound to frequent the 
ſame, although the mill of Ledcarſie belonged to the ſame proprietor 
as the mill of Redgodens did. 

The petitioners argued, That thirlage was a predial ſervitude, and was 
ſo conſidered by every writer on the law of Scotland; and that all pre- 
dial ſervitudes were real, not perſonal, rights: That the proprietor of 
either dominant or ſervient tenement, acquiring other properties, could 
not alter the ſervitude in any particular: That it was the utzhtas pred! 
dominantis, that muſt be the rule and meaſure of a ſervitude, the advan- 
tage thence ariſing, though accruing to the proprietor of the dominant 
tenement, being in no other reſpe& perſonal to him, than as conſe- 
quential of his right of property in the dominant tenement. 

This principle, it was contended, was clearly laid down in the Ro- 
man law; 1n/t. de ſervit. pred. ; and in the law of Scotland, Bankton, 
B. 2. tit. 7. $ 1. Mackenzie, B. 2. tit. 9. 1, Erſkine, B. 2. tit. 9.) 5. 


and \ 18, 
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oblige poſſeſſors of lands thirled to one mill, to go to another 


mill, was impoling a new ſervitude, without the conſent of the pro- 
prietor of the ſervient tenement, which could not be. The proprietor 
of a mill, with a thirlage, cannot retain the mill, and fell the thirlage ; 
and he can as little transfer a thirlage, by purchaſing another mill. It 
is a matter of no conſequence to a thirl, who is proprietor of the mill 


to which they are thirled. 


The mill is the tenement to which the 


thirl are bound, and it cannot be changed without the approbation of 
the thirl, no more than a ſervitude of fewel out of a particular moſs, or 
of paſturage over certain grounds, could, at the pleaſure of the proprie- 
tor of ſuch moſs or grounds, be changed or transferred to other moſſes 


or grounds his property. 
The reſpondents argued : Though thirlage 18 commonly called a ſervi- 


tude, is a very anomalous ſort of ſervitude. 


Moſt other ſervitudes con- 


ſiſt in patiendo aut non faciendo ; but thirlage conſiſts entirely in faciendo, 
as the perſon thirled muſt bring his victual to the mill to be ground. It 
is a general rule, that all ſervitudes ſhall have a cauſa perpetua ; but 
this is not the caſe in thirlage, as it may have effect, though the mill, 
which is an artificial matter, may not exiſt, M*Dougal contra M Dou- 
gal; Fountainhall, 28th February 1684. It is, therefore, an abuſe of 
terms, and an innaccuracy of expreſſion, in the writers on our law, to 
call thirlage a ſervitude. 

Thirlage is more properly to be conſidered as a contract, and every 
contract implies a bona fide execution; and, if it is fo implemented, 
law will not permit any of the parties contractors to harraſs the other, 
by inſiſting too rigorouſly upon the ſtrict letter of the contract. In 
this caſe, the contract between the parties was ſufficiently implemented 
by the purſuers furniſhing the defenders with a proper mill to grind 
their grain at, in every reſpect as convenient for them as the mill of 
Redgodens was; and, therefore, in juſtice, the defenders ought to be 
obliged to thirle to the mill of Ledcarſie. | 

Upon adviſing the ſecond petition for the defenders, with anſwers, 
this interlocutor was pronounced: 8th February 1781, The Lords 
find, that the petitioners are not thirled to the mill of Ledcarſie, 
and cannot be compelled to frequent the ſame ; therefore aſſoilzie the 

« petitioners from the concluſions of the libel, and decern.' | 

And to this interlocutor the court adhered, gth March 1781, on ad- 
viling a petition for the purſuers, with anſwers for the defenders. 

N. B. In this caſe, the parties differed ſomewhat in their ſtate of the 

fact; the purſuers, contending, that the mill of Ledcarſie was, in 
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every reſpect, as convenient for the defenders' lands, as the old 
mill of Redgodens was; and, in ſome particulars more ſo, of 
which they offered a proof; while the defenders, on the other 
hand, alledged, that the mill of Ledcarſie was not fo conveni- 
ent. But the court paid no regard to theſe allegations, in fact, 
on either ſide; but conſidered the queſtion altogether as a point 


of law. 
Act. A. Croſbie. Alt. A. Ehphinſlon. Clerk, Tait. 
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No. XXX. February 10. 1781. 


GEORGE HALDANE, 
Againſt 
TAO 


Member of Parliament, Apparent heir. The act 1594, c. 218. applies 
| to freehold claims, 


T a meeting of the freeholders in the county of Orkney, in 1780, 


Mr Traill demanded an enrolment, in the character of apparent 


heir. 

In ſupport of this claim, he produced two retours of the anceſtor, 
and the initruments of ſeizin following thereon, both dated in 1723, 
and duly recorded. 

To this claim Mr Haldane 


Ovjeffed : To connect an inſtrument of 8 with the retour upon 


which it proceeds, it is neceſſary to produce the precept iſſued from 
the Chancery, by which the ſheriff is warranted to infeft the perſon 
ſerved, in the lands contained in the retour. Without this, the feudal 
title is incomplete, and could not be the foundation of a freehold claim 
in the perſon of the anceſtor. Of neceſſary conſequence, Mr Traill's 
neglecting to exhibit the precepts muſt, in terms of the ſtatute 16th 
Geo. II. prove fatal to his enrolment. 

Anſwered : Mr Traill and his predeceſſors have been in poſſeſſion of 
theſe lands for more than 40 years, upon heritable titles. They are, 
therefore, by the ſtatute 1594, c. 218. freed from the neceſſity of pro- 
ducing the precepts of ſeizin, upon which their infeftments have pro- 


ceeded. 
* The Lords repelled the objection.“ 


N. B. This gentleman's claim was rejected by the court upon ano- 
ther ground, which was, his not having properly aſcertained the 
valuation of his lands, 


ObjeQor, Lay Campbell, et alii, Alt. Rolland, et alii. Clerk, Tail. 
C. 
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, 
Againſt » 
S i I £7 * 


Member of parliament.— The neceſſary titles of a claimant muſt be pro- 
duced before the freeholders. 


R MOODIE, claiming to be enrolled as a freeholder in the coun- 
ty of Orkney, in the character of apparent heir, produced his 
anceſtors' ſeizin, but not the charter upon which the ſeizin proceeded. 

To this production Mr Baikie 

Objected: By ſtatute 16th Geo. II. no perſon can be admitted to the 
roll of freeholders, as apparent heir, who does not exhibit a complete 
feudal title, in the perſon of the anceſtor. An inſtrument of ſeizin is 
merely a relative writing, to which no credit can be given, if Rp 
ported by the charter or other deed to which it refers. 

This objection was /u/tained by the freeholders. Mr Moodie com- 
plained to the Court of Seſſion, and there exhibited the predeceſſor 8 
charter. But | 

© The court diſmiſſed the complaint.” 


For Mr Moodie, Lay Campbell, et alii. Alt. Rolland, et alii. Clerk, Tait. 
C. 
No. XXXII. February 13. 1781. 


THOMAS BOSTON, and others, children of ELIZABETH 
HORSEBURGH, 


Againſt 
ALEXANDER HORSEBURGH. 
Mortis cauſa donatio,—Claufe. 
N 1736, Doctor David Horſeburgh executed a deed, by which, 


for the love and favour he bore to John Horſeburgh of Horſe- 


* burgh, his brother, he aſſigned and diſponed to him, his heirs, exe- 
* cutors, 
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* cutors, or aſſigncet, the whole effects and debts that ſhould happen to 
belong, or be due to him at e time of his death; with full power to 
* the ſaid John, whom he thereby nominated his ſole executor, (but of 
* whole heirs, it is to be remarked, no farther mention is made) to 
* poſleſs and diſpoſe of the premiſſes.” Then follows a reſervation of 
a power to revoke, * without conſent of his brother above named; 
and, after this, an obligation © upon the ſaid John to pay the Doctor's 
* debts.” And the diſpoſition concludes with a clauſe diſpenſing with 
delivery, But, throughout the whole deed, the mention of heirs is ne- 
ver repeated, 

John Horſeburgh, who afterwards was married, died ſeveral years 
before the Doctor, leaving a ſon, the above named Alexander; who, 
at the Doctor's death, in 1779, obtained himſelf confirmed executor- 
dulive qua diſponee or creditor to him, under the aforeſaid ſettlement, 
which, it appeared, had been retained in the cuſtody of John. 

Soon after, Thomas Boſton, and the other children of a ſiſter of the 
Doctor and of John, raiſed an action againſt Alexander, concluding, 


That, as the deed in queſtion was a teſtament, or donatio mortis cau- 


%, which, by the ſurvivance of the granter, had fallen and become 

© void, ſo they, being, equally with Alexander, his next of kin, were 

entitled to a proportional ſhare of his moveable effects.“ In ſup- 
ort of this action, 

The purſucrs pleaded : The diſpoſition of moveables above mention- 
ed, as is evident from its terms, importing only a donatio mortts cauſa, 
could not, during the life of the diſponer, veſt the diſponee in any right 
whatever. The general rule, then, relative to this ſubject is, Tempus 
mortis inſpiciendum; and, accordingly, if the circumſtances occurring at 
the teſtator's death, be inconſiſtent with the deſtination of ſuch a deed, 
it muſt for ever continue ineffectual, as it can receive no new force by 
any artificial interpretation, accommodated to thoſe circumſtances, — 
From this principle, and from the preſumption of particular favour, in 
the caſe of ſuch donations or legacies, it would moſt indubitably follow, 
that the ſettlement in queſtion has become void; were it not on ac- 
count of the words, * heirs, executors, or aſſignees, which once occur 


in that deed. 
But theſe words ſeem to have been admitted per incuriam. The deed 


is in the Doctor's own hand-writing, who, being no lawyer, mult have 


copied it after ſome other conveyance, and probably one of heritable 
ſubjects, from which he inadvertently may have allowed the above 
clauſe once to creep into it; a ſuppoſition that is fully juſtified by a 
proper conſtruction of the deed. Thus, from particular favour to John, 
it transfers thoſe effects which ſhould belong to the Doctor at the time 
of his death; the ſurvivorſhip of the former being evidently ſuppoſed ; 
who alone, perſonally, and not his heirs alſo, 1s nominated executor. 
John too, ſolely, is empowered to poſſeſs himſelf of the premiſſes; and 
it is he only who is underſtood as accepting the diſpoſition ; for, upon 
him, and no other, the burden of the debts is laid. And, in reſerving 
the faculty of revocation, the Doctor provides only, that John's own 
conſent ſhould not be requiſite, without making any reference to his 


heirs ; thus plainly intimating, that they were not at all in his contem- 
: | plation, 
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lation. Beſides, if a Vteral interpretation of the words were to be 
adopted, John's aſlignees muſt thence have had an equal title with his 
heirs, which ſurely cannot be maintained. 

It, therefore, was not the intention of this teſtator, that the heirs (f 
John ſhould ſucceed to him; and, according to the purpote of a teſta- 
tor, all teſtamentary deeds are to be interpreted. A legacy bequeathed 
to a perſon, and to bs heirs or executors, will, indeed, devolve to the 
latter, notwithſtanding that the teltator has ſurvived the former ; but 
then, as in the cafe of Inglis contra Millar, 16th July 1760, Facult. 
Coll. the teſtator's meaning muſt be clear to that effect. If it can be 
ſhown that he had no ſuch intention, the mere occurrence of thoſe 
words will be difregarded ; Voet. hb. 39. tit. 6. F 17. ; Ruffel contra 
Ruſſel, oth March 1709 ; Scott contra Carirae, 13th December 1769, 
Facult. Coll. 

Anfeered by the defender : It is not to be diſputed, that a legacy may 
fall, by the predeceaſe of the legatee. But if, as in the preſent inſtance, 
the heirs of the legatee are called, not as ſubſtitutes, but as conditional 
inſtitutes, the legacy cannot lapie; Erſk. Inſt. p. 603.; Inglis contra 
Millar, /up. cit.; Denham contra Denham, January 1726, Remark. De- 
eil. The objcction, as to no mention of heirs having been made in 
the ſubſequent part of the deed, is groundleſs. Being mentioned in 
the diſpoſitive clauſe, it is of no conſequence that they are not again 
expreſsly referred to in that containing the nomination of executor; 
becauſe, without this part altogether, the diſpoſition would have deen 
valid and effectual. The authorities quoted on the other ſide are there- 
. not applicable. And, with reſpect to what is ſaid of aſſignees, it 

well underſtood, that the power of ailigning can only have effect 
wes the ſucceſſion hath devolved. 

The Lord Ordinary had found, that the deed, being of a teſtamen- 
tary nature, or a donatio mortis cauſa, had become void by John Horſe- 


burgh's * But 


The court altered this judgment, and found the diſpoſition effec- 
© tual to the heir of John.“ 


Lord Ordinary, Kennet, Act. Rae and Eſphinſlon. Alt. Ilay Campbell. Clerk, Orme, 
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No. XXXIV. | February 13. 1781. 


DOUGLAS, HERON, and Co. 
Againſt 


ROBERT ALEXANDER. 
Bil. —Prodf of diſhonour being notified. 


LEXANDER, for behoof of Douglas, Heron, and Company, 
indorſed a bill to John Chriſtian, their caſhier at Ayr, and who 


was likewiſe one of their numerous partners. Being diſhonoured, it. 


was regularly proteſted ; and a note, under the hand of Chriſtian, ap- 
pearing on the back of it, bore that the diſhonour had been duly inti- 
mated to Alexander. Diligence having followed, a ſuſpenſion was rai- 
ſed ; in the courſe of which proceſs, Chriſtian emitted an oath, corro- 
borative of the above mentioned marking. 


Pleaded for the ſuſpender : Chriſtian, being not only the caſhier, but 


likewiſe a partner of the Company, his teſtimony is inadmiſſible. 

Anjwered for the chargers: It is a method univerſally received in 
mercantile practice, to notify the diſhonour of bills verbally, or by a 
card, without the writing of a formal letter, a copy of which is to be 
entered in the letter- book. Hence, if caſhiers, or other perſons entruſt- 
ed with the affairs of merchants, be not admitted as habile witneſles, it 
will often be impoſlible to obtain any proof in ſuch a caſe ; and it 
would be very hard, were the poſſeſſion of a ſmall ſhare in the ſtock 
of a Company to diſqualify them. Upon theſe grounds the court de- 
termined the queſtion between Sir George Colebrooke and Co. and 
William Douglas and Co. July 1780; a caſe, in every particular, ſimi- 
lar to the preſent. 


The court found the intimation ſufficiently proved.“ 


Lord Ordinary, Kenner. Act. Wight. Alt. Macormuck. Clerk, Tait. 
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No. XXXV. | February 13. 1781. 


DID ed HUCH MITCHELS, 
Againſt 
WILLIAM FERGCUSON:. 


Perfonal and Real. 


NES CARSON purchaſed a houſe from William Donald, of 

which he executed a diſpoſition in her favour. She then enter- 

ed into the poſleſſion ; but, without being infeft, aſſigned the diſpoſi- 
tion to William Ferguſon ; who likewiſe omitted to take infeftment. 

Meanwhile, David and Hugh Mitchels, creditors of Donald, led an 
adjudication of the ſubject, upon which they were infeft. And thence 
arole a competition between theſe adjudgers and Ferguſon ; the latter, 
qua prior diſponee, with a perſonal right only; the former, poſterior 
adjudgers, but whole diligence had been completed by infeftmen'. 

Pleaded for Ferguſon : Within the legal, an adjudger, though infeft, 
and in poſſeſſion, is, in the judgment of law, not properly veſted in the 
feudal right; nor is he protected againſt even the perſonal deeds of 
the reverſer ; notwithſtanding that theſe do not appear in any public 
record. For, ſays Lord Stair, (3. 1. 21.) : * Becauſe appriſings with- 
in the legal may be taken away in the ſame manner as perſonal 
rights; therefore aſſignations, diſcharges, and back-bonds, by thoſe 
* who have right to the appriſing, being made within the legal, are 
effectual: But, after expiring of the legal, infeftments upon appriſings 
are in the ſame caſe as infeftments upon irredeemable diſpoſitions.” 
And, to the ſame purpoſe, Lord Bankton, (3. 2. 60.). Again, it is 
clear, that, within the legal, the right of an adjudger may be extinguiſh- 
ed in ſuch a manner as is not diſcoverable by means of any public re- 
giſter; for example, by a diſcharge merely, or, ho. facto, by intromiſ- 
ſion; ſo that regiſtration is not requiſite to render any deed effectual 
| againſt a right of that kind ; Erſkine, (2. 12. 36.). 

Now, according to the adjudgers' own plea, if, prior to their infeft- 
ment, ſeizin had followed on Donald's diſpoſition, and had been duly 
recorded, all effect of their diligence muſt have been precluded. But, 
as it has likewiſe become evident, that it is no ſufficient objection to a 
deed affecting the right of an adjudger, though infeft, if, before expiry 
of the legal, either that ſuch a deed 1s only perſonal, according to Stair, 
or that it is latent and unregiſtered, agreeably to Erſkine ; it follows, 
that, in the preſent caſe, ſeizin was not neceſſary to make the diſpoſi- 


tion efſectual againſt the ſubſequent adjudication. 
| To 
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To this ſimple deduction, it cannot reaſonably be objected, that the 
perſonal deeds of an adjudger have a ſtronger effect againſt his ſingular 
ſucceſſors, than thoſe of the proprietor himſelf, executed at a time 
when his right was unlimited, could produce againſt the adjudger.— 
This were to ſuppoſe adjudgers to derive from proprietors, more exten- 
ſive rights than theſe laſt themſelves could claim. On the contrary, 
it is to be remarked, that a ſingular ſucceſſor to an adjudger, is in a 
more favourable ſituation with reſpect to his author, than the adjudger 
18, as to the reverſer; becauſe the former has a direct reliance on the 
ſubjects adjudged; whereas the latter, prior to his adjudication, may 
not have had them at all in his view. | 

This queſtion may be placed in another light, lowing from more 
general principles. A perſon who grants a ſecond diſpoſition in frau- 
dem of the firſt, is thereby guilty of a crime. This, then, is an a& 
which the law will compel no man to perform. But will it, never- 
theleſs, interpoſe itſelf in the place of the diſponer, and, in effect, do the 
very ſame thing, by adjudication? That idea ſeems equally repugnant 
to common ſenſe and to law. It is clear, that a prior diſpoſition, with 
or without infeftment, is preferable to every ſubſequent perſonal one. 
And, though it is likewiſe true, that a ſubſequent diſpoſition, by being 
clothed with infeftment, may become effectual againſt the prior remain- 
ing perſonal; yet this conſequence is widely different from the caſe 
ſuppoſed: For, notwithſtanding that the do/us of the diſponer has oc- 
caſioned the ſecond conveyance, which thus becomes valid in law, ſtill 
the law by no means gives force or effect to that fraud. The ſtatute 
1617 has appointed records as the medium through which informa- 
tion, concerning the conveyance or the burdening of lands, 1s to be 
communicated, If a bona fide purchaſer, who, upon the faith of this 
legal information, bargains and pays his money, were, by a perſonal 
and latent deed of his author, to be cut out from his purchaſe, his ſitu- 
ation would be more ſevere than that of the perſon who had obtained 
that deed ; becauſe, beſides labouring equally with the latter, under the 
deceit of his author, he would alſo have been deceived even by the law 
itſelf, which had eſtabliſhed the credit of its records; a thing too abſurd 
to be imagined. But, as it is merely through a juſt confidence in theſe, 
that a ſecond diſponee is rendered ſecure ; ſo a poſterior adjudging cre- 
ditor, who did not contract in reliance upon them, but truſted ſolely 
to the perſonal ſecurity of his debtor, can no more exclude an anterior 
diſponee without infeftment, than with it appearing on record. So far 
as concerns the lands adjudged, the latter has no bona jides to plead, 
reſpecting either his debtor or the law; ſince, had he not relied on his 
debtor's perſonal ſecurity merely, he would have taken heritable ſecu- 
rity,—In a word, a diſponee is entitled to demand the ſubject con- 


veyed, according as it appears from the records. An adjudger, on the 


other hand, having no reliance on theſe, muſt be contented to take that 
which he has adjudged, tantum et tale, as it ſtood in the perſon of his 
debtor. | 

This doctrine is confirmed by the following additional authorities: 
Dirleton's Doubts, voce Compriſing, and Sir James Steuart's anſwers, 


where it is laid down, that rights paſs to adjudgers, cum ſua —_— bo 
| abe, 
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labe. The deciſions from 1670, downwards, as ſtated by Stair, ſup- 
port back-bonds againſt adjudgers. The caſe of Neilſon, 28th January 
1755, comes ſtill cloſer to the point: Alſo Gibb contra Livingſtone, 
14th December 1763. In that of Bell againſt Garthſhore, in 1737, 
Rem. Dec. the diſtinction between adjudgers and diſponees, not ha- 
ving been ſtated, was not attended to. See likewiſe Menzies contra 
Gilleſpie, 8th December 1701. | | 

Anſwered for the adjudgers : Such is the nature of feudal rights, that 
they cannot be affected, qualified, or burdened by any perſonal deed. 
Notwithſtanding even a conveyance, if only perſonal, the feudal right 
ſtill remains in the diſponer. 

This principle is firmly eſtabliſhed by the judgment of the court, in 
the caſe of Bell contra Garthſhore, mentioned by the diſponee ; in 
which 1t 1s true, the argument, with reſpect to adjudgers taking only 
tantum et tale, was not touched; a ſign of its not being ſolid. The 
only queſtion then agitated was, whether a perſonal diſpoſition were 
not ſufficient to denude the diſponer of a feudal right remaining mere- 
ly perſonal. Bur the principle of that deciſion, which likewiſe deter- 
mines the preſent queſtion is, that perſonal deeds cannot affet feudal 
rights, From this principle it ariſes, and not from any effect of bona 


/ides, that a ſecond diſponee, the inſtant he is infeft, excludes the prior 


remaining without infeftment. For, though mala fides may cut down 
a title, no bona jidecs can, of itſelf, create a right. Even the ſtatute 
1617, on which the diſponee chiefly founds his argument, is a ſtrong 
authority for the adjudgers on this point. It has preſcribed the regi- 


{tration of ſeizins and reverſions; and why not alſo of diſpoſitions ? 


Ihe reaſon is, that the former, in their nature real, may qualify a feu- 


dal right, which the latter, being perſonal, cannot. As for the ar- 
gument, that the law ought not to do what the diſponer himſelf could 
not lawfully do, it is quite deceitful, A bankrupt debtor cannot, in- 
deed, lawfully diſpone to any one of his creditors, in prejudice of the 
reſt; but is none of them entitled to adjudge ? Again, if a man grants 
one diſpoſition without procuratory and precept, and afterwards to an- 
other diſponee, a ſecond with both, he cannot, it is true, bona fide, ex- 
ecute a third conveyance in favour of the firſt diſponee ; yet ſurely this 
diſponee 1s not precluded from leading an adjudication in implement. 
All the deciſions quoted on the other fide, as alſo the opinions of Dirle- 
ton and Steuart, refer to the act 1621, and to thoſe fraudulent rights 
acquired in contravention of that ſtatute, which an adjudger muſt take 


cum ſua labe. 


Were the oppoſite doctrine to be received, many opportunities would 
be afforded for the commiſſion of fraud. Thus, for example, our mar- 
riage- contracts are ſometimes framed in the Engliſh form, bearing a 
conveyance, de praſentt, to truſtees, who may not perhaps infeft them- 
ſelves. Creditors 1gnorant of this conveyance lend their money, lead 
adjudications, and juſtly think themſelves ſecure. Upon the footing of 
this doctrine, however, the truſtees, by that, perſonal deed, would pre- 
clude them. Or, ſuppoſe a man owing debts to grant an heritable 
bond without infeftment, and afterwards to borrow money from other 

creditors, 


1 


ereditors, who, for their ſecurity, adjudge. By that latent bond, ac- 
cording to the ſame doctrine, they may be totally cut out. 

The plea of the adjudgers is alſo ſupported by theſe authorities: 
Ranking of the creditors of Sir John Douglas of Kilhead, 22d Febru- 
ary 1765; Counteſs of Caithneſs, and Lady Dorothea Primroſe, againſt 
creditors-adjudgers from Earl of Roſeberry, 8th November 1744, Kil- 
ker. p. 384. 

The court, on a hearing in preſence, Found, that the adjudication 

and infeftment following upon it, are preferable to the perſonal 
diſpoſition founded on by Ferguſon.” 


Lord Ordinary, Monboddo. Act. Rae, G. Ferguſon. Alt. M-Laurin, McCormick 
Clerk, Colguboun. 
8. 
No. XXXVI. February 14. 1781. 


ROBERT M*KEFNE LS 
Againſt 
WILLIAM EWING. 


Judicial cautionry.—Form of atteſtation, —Septennial limitation. 


N a proceſs of ſuſpenſion, of a charge, at the inſtance of Ewing 
againſt James Macadam, John Macadam was oftered as cautioner 
to the clerks of the bills, who conſented to receive him, upon having 
put into their hands the following letter, addreſſed by M*Kinlay to the 
ſuſpender's agent: 8th Auguſt 1771. I underſtand John Macadam, 
* tenant in Stockrodgeart, has become cautioner for James Macadam 
© tenant in Bellock, in the ſuſpenſion at his inſtance, againſt Robert 
Eving of Lochend, and that he is refuſed at the Bill Chamber; I 
therefore hereby atteſt, that the ſaid John Macadam is a ſufficient 
© cautioner in ſaid ſuſpenſion, and is able to pay the ſums charged 
« Sor 

This miſſive was ſubſcribed by MfKinlay ; but was not holograph ; 
nor was the ſubſcription atteſted by witneſſes. The ſubſcription, how- 
ever, was judicially acknowledged. 

In 1779, Ewing having previouſly diſcuſſed both the ſuſpender and 
cautioner, raiſed an action againſt M*Kinlay, as atteſter of the ſuffi- 
ciency of the latter. | 

Pleaded by the defender : In the firft place, the letter founded on 


by the purſuer contains nothing farther than a declaration, that the 
le cautioner 


* 


1 


cautioner was ſufficient at the time. It by no means imports any ob- 
ligation upon the defenders to become liable, /ub/idrarie, in the event 
of his future inſufficiency. In order to produce this obligation, the 
form preſcribed by act of ſederunt, 27th December 1709, would have 
been requiſite, by which © atteſters of cautioners are to be taken bound 
* as fully as the, cautioners themſelves.” Secondly, The miſſive is de- 
fective in the ſtatutory ſolemnities. And, thirdly, Though it were va- 
lid, both in ſubſtance and form, it would fall under the ſeptennial pre- 
ſcription of cautionary engagements, introduced by act 1695, cap. 5. 
which, from its ſpirit and deſign, ſhould be interpreted to extend equal- 
ly to all cautioners, whether judicial or extrajudicial. Nay, if even the 
{tri letter of the ſtatute be adopted, the former, as well as the latter, 
may be ſaid © to be bound and engaged in bonds or contracts for ſums.” 

Anſwered by the purſuer to the firſt defence: The nature of the obli- 
gation incurred by the defender appears from the circumſtances of the 
caſe, from the whole ſtrain of the letter, and eſpecially from the words, 
I hereby atteſt,” &c. 

To the fecond : The judicial acknowledgment of ſubſcription ſaves 
from any legal nullity ſuppoſed to ariſe even from the ſtatute 1681, 
26th December, Beattie contra Lambie, Fount. ; but eſpecially in the 
caſe of miſſive letters; Crawford contra Wight, I6th January 1739 ; 
Foggo contra Milligan, 2oth December, 1746; Neil contra Andrew, 
8th June 1748, Kilker. And, indeed, in all caſes, where writing is 
not eſſential to an obligation, it would ſem that ſuch an acknowledge- 
ment ought to have that effect; ſince, at firſt, nothing more would 
have been neceſlary to conſtitute the obligation. 

Anſgoered to the third defence: The principle of the ſeptennial limi- 
tation is none of the preſumptions on which preſcription is founded. 
Hence the objection of non valentia qgendi, is not applicable to this li- 
mitation. According to the defender's doctrine, then, were a litiga- 
tion to be protracted during the whole of the ſeven years, as its termi- 
nation, when only the bond could poſſibly become effectual, the cau- 
tioner would, zþ/o jure, be liberated. In this manner, judicial caution- 
ry might be rendered a vain and uſeleſs ceremony. But beſides, 
that this interpretation of the ſtatute would, in its conſequence, anni- 
hilate that ſecurity, it ſeems in itſelf truly impracticable. Thus, the 
cautioner is bound, not only for the amount of the matter in diſpute; 
but likewiſe for the expences of the proceſs. Theſe, it is plain, increaſe 
gradually; and conſequently, at a variety of ſucceſſive periods, give 
riſe to an equal variety of obligations. Is a new term of preſcription 
then to commence with each of the obligations ? Or, can they be un- 


derſtood as running a courſe of preſcription before they ſhall have ex- 
iſted ? 


The Court deſired to know the practice of the Bill Chamber, with 
reſpect to the form of atteſting judicial cautioners ; and the anſwer 
made by the clerks was, That, in order to render an atteſter liable /ub- 
fidtarie, they were in ule to require compliance with the form preſcri- 
ded by the act of ſederunt ; and would not have conſidered the letter 


in queſtion as ſufficient for that purpoſe. 
It 
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It was not neceſſary to give judgment with reſpect to the ſtatutory 
ſolemnities. With regard to the other two particulars, the Lords found, 
That the act 1695 does not apply to cautionary obligations in judi- 
* cial proceedings in ſuſpenſions; but ſuſtained the defence, that the 
© atteſtation was irregular and invalid, 


Lord Ordinary, Weſthall. AR. Morthland. Alt. M-Cormick. Clerk, Menzies. 
S. 
No. XXXVI. | February 14. 1781. 


DAEFFD EET 
Againſt 
70A 


Bill, —TWhether notification of diſhonour to the laſt indorſer preſerves re- 
courſe againſt the prior. 


ILLIAM BELL granted to John Bell his promiſſory note for 
L. 560. John Bell indorſed this note to John Grant, by 
whom it was again indorſed to David Elliot. 

Elliot not having recovered payment from William Bell, the granter 
of the note, intimated the diſhonour to Grant, the laſt indorſer, but 
made no intimation to John Bell, the prior indorſer; againſt whom 
however, he raiſed an action for his recourſe. 

Pleaded for ohn Bell: Timeous notification of diſhonour muſt be 
made to every indorſer, whether prior or poſterior, upon whom recourſe 
is to be had. It is admitted, that regular intimation to the laſt indor- 
ſer is neceſſary to preſerve any recourſe, even againſt him ; but this 
intimation cannot, per /e, have the effect to ſave recourſe againſt the 

rior indorſers. Mercantile practice has not eſtabliſhed ſuch a conſe- 
quence, in itſelf ſo unreaſonable. An opinion, given by one of the 
moſt eminent merchants in Britain *, is produced in proceſs; from 
which it appears, that the practice is to notify to all the indorſers upon 
whom recourſe is claimed; to the laſt indorſer, within the legal time; 
to the prior, within a ſpace as yet unſettled, but ſuch as is not protract- 
ed by any undue delay. Timely intimation affords means of ope- 
rating relief, which, it is evident, delay may often fruſtrate. Beſides, 
without ſuch intimation, a prior indorſer is naturally put off his guard 
againſt an unforeſeen demand ; a circumſtance that loads, with a grie- 
vous additional hardſhip, the power of making the demand, For what 
limit, in point of time, can be ſet to this power? It 1s indeed no other 
than the long preſcription ; for that introduced among bills by the late 
act of parliament extends not to the ground of debt. Hence, at any mo- 
ment, and to any extent, however enormous, a merchant might be 
{urpriſed with formidable claims, riſing out of old bill tranſactions, of 
which 


* Sir Robert Herries, 


( 66 ) 


not even the leaſt remembrance. Such would be the unavoidable con- 
ſequences of the purſuer's doctrine. On the other hand, no inconve- 
nience reſults from that of the defender. A perſon gives value for a 
bill on the credit of ſuch names only appearing upon it, as he knows, 
not of thoſe he is ignorant of; and, of courſe, it mult be ealy for him 
to make the requiſite notification. 5 

With reſpect to authorities, there occur no deciſions of the court on 
this point; nor are any of the deciſions given in England preciſely ap- 
plicable. See, however, Forbes on bills, cap. 6. F 16; and in Cuning. 
Abridg. ; Strange, 707. ; Pepy's verſus Sir John Lambert; alſo, ibid. 
\ 9. p. 16. ; Scarlet on bills, § F. cap. 19. See likewiſe Ordinance of 
Trance reſpeCting bills of exchange. | | 
Anſwered: It is an undiſputed point, that every perſon who, either 
as drawer or as indorſer, puts his name upon a bill, thereby, to the 
extent of the ſum it contains, pledges his ſecurity to every poſterior 
holder; unleſs he chooſes: to avoid this conſequence, by ſubjoining to 
his ſubſcription the words, © without recourſe.” From the nature of 
that obligation, it is evident, no neceſlity ariſes to the holder to give 
any other notification than his own diſcretion ſhould didate. The 
expediency of commerce, indeed, may preſcribe, and has preſcribed 
certain limits to this freedom; as, by the appointment of intim ation it- 
ſelf, and the regulation of the time within which it is o be given to 
the laſt indorſer. But no additional obligation has been created to 
force notification to any prior indorſer. Making intimation thus ne- 
ceſſary to every one of a numerous train of perſons whoſe names ap- 
pear on bills, but many, or moſt of whoſe additions or deſignations 
may be unknown to the holder, would mightily e:nharraſs mercantile 
tranſactions. It is a miſtake to ſuppoſe that a merchant never truſts 
to the ſecurity of perſons of the latter deſcription. He may be igno- 
rant of their deſignations, or of the places of their reſidence, yet well 
enough acquainted with their character, in reſpect of credit. He may, 
even though uninformed of all theſe circumſtances, properly place con- 
{idence in names, ſtrange to him, when he ſees that certain prior hol- 
ders whom he knows have already truſted to them. Hence it appears, 
that the obſtruction to the uſefulneſs of bills which would follow, were 
the oppolite doctrine to prevail, conſiſts not only in a tedious and 
burdenſome incumbrance, but even in an actual diminution of the 
ſecurity which they afford; while the inconvenience ſtated by the 
defender is almoſt imaginary, ſince it can occur only in a very few 
ſingular inſtances, like the preſent. For, it 1s plain, the ſenſe of his own 
intereſt muſt inſtantly prompt the laſt indorſer to communicate the no- 
tice of diſhonour to the immediately preceding one, who, in the ſame 
manner, will give it to the ſecond, he to the third, and ſo retro up to 
the drawer. Here, then, a diſadvantageous conſequence, that of ne- 
ceſſity can but rarely happen, is ſet in oppoſition to others likewiſe 
pernicious, which as neceſſarily muſt be continually occurring. 

Though there are no deciſions of the court on this point, yet the 
purſuer's plea is ſupported by Erſkine, 3. 2. 27.—33.; and by Stat. 
Geo. III. 12. cap. 72.: And, with reſpe& to the law'of England, by 
Stat, Wil. III. 9. 10. ; Burrow's Rep. vol. 2. p. 669. 

The 


416 


The Lords found, that notification to the laſt indorſer was not, 


« per ſe, ſufficient to preſerve or eſtabliſh recourſe againſt the 
prior indorſers. 


Lord Ordinary, Alva. AR. Day Campbell, H. Erſkine, and Arch. Campbell. Alt. A. Croſbie; 
| and Alex, Ferguſon. 
S. 


No. XXXVII. February 15. 1781. 
WILLIAM MACDOWAL of Caſllaſemple, 
Againſt 
ROBERT fFAMIESON. 
Hypothec.—Poinding. 


N September 1777, Jamieſon, who was a creditor to Robert Stew- 
art, a tenant of Caſtleſemple's, executed a poinding of certain cattle 
belonging to Stewart that were on the farm ; upon which the land- 
lord brought an action of ſpuilzie againſt Jamieſon, who | 
Pleaded in defence: A landlord's hypothec on the ſtocking of his te- 
nant's farm, unleſs extended by ſequeſtration to the individual parts 
that compoſe it, is purely general, and imports only a right in it as an 
univerſitas merely, without any reſpect to its amount being greater or 
leſs. Hence it is clear, that, if no ſequeſtration has been uſed, the te- 
nant may diſpoſe of any part of it by fale, which will be effectual to a 
bona fide purchaſer ; and if, by a voluntary ſale, a purchaſer may thus 
acquire the property of ſtocking, it ſurely cannot be denied to an one- 
rous creditor, who has followed out the legal courſe of diligence. 
Anſwered for the landlord : Though the premiſſes in this argument 
are admitted, the concluſion does not follow. The cafe of a creditor 
is different from that of a bona jide purchaſer. For a creditor attaches, 
by legal diligence, the right of his debtor, tantum et tale, preciſely as 
it ſtands in the debtor's perſon ; ſubject, for example, as in the preſent 
caſe, to his landlord's claim of hypothec. 


The Lords * found the defender liable to the purſuer for the value 
of the goods carried off, and intromitted with by him. | 


Lord Ordinary, Ellieck. AQ. W. Wallace, Alt. Baillie, Clerk, Menzies. 


S. 


No. 
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No. XXXVIII. | February 20. 1781. 


FOHN MONRO, Procurator-jiſcal of the High Court of Admiralty, 
Againſt 


MAGISTRATES of EDINBURGH, and their 
ADMIRALDEPUTE. 


Furiſdiftion of the High Admiral, privative in queſtions relating to prize 


veſſels. 


APTAIN WATT of his Majeſty's navy, having brought into 
Leith-road an American ſhip which he had captured, inſtituted 
an action for condemnation of the veſſel, before the Admiral-depute of 
Leith. Mean time, an application for an interdict to ſtop procedure in 
this action was made to the High Court of Admiralty by the procura- 
tor-fiſcal, who alledged its excluſive juriſdiction in the condemnation 
of prize veſſels. The Judge-admiral having granted the interdict, a 
bill of ſuſpenſion, complaining of it, was preſented to the Court of 
Seſſion by the Magiſtrates of Edinburgh and their Admiral-depute ;' 
in conſequence of which, this queſtion of controverted Juriſdiction was 
diſcuſſed in the following manner : 

Pleaded for the ſuſpenders : By a charter under the great ſeal, in 
1016, James VI. conferred on the magiſtrates of Edinburgh the juriſ- 
diction which they claim, in theſe explicit and comprehenſive terms: 
* Ioitur nos fectmus, conſtituimus, et ordinavimus, prepofitum, baltivos, 
* et conſules burgi de Edinburgh, eorumque deputatos, præſentes et fu- 
turos, eligend. judices omnibus nautis magiſtris ac navigatoribus fre- 
quentantibus, vel qui ad dictam villam de Leith tempore affuturo frequen- 
tart contigerint, tam noſtris ſubditis quam peregrinis de quacungue pa- 
* tria vel natione, in omnibus maritimis, lie, ſeyfaring aliiſque actionibus 
el cauſis quibuſcunque, proſequendis,” &c. This grant was, in 1636, 
confirmed by a charter of Charles I. which was ratified in parliament. 

Under the authority of theſe royal charters, the magiſtrates of Edin- 
burgh have been ever ſince in the conſtant uſe of exerciſing, by one of 
their number, whom they appoint Amiral-depute of Leith, a juriſdic- 
tion 1n all maritime cauſes, without exception. No intervening act of 
the legiſlature hath abridged their power of judging in the firſt inſtance. 
The ſtatute 16081, cap. 16. only ſubjects their ſentences, in common 
with thoſe of all the other inferior admirals, to the review of the high 
court, of which, it appears, they had been formerly independent; the 


Court of Seſſion alone having been then competent to review them. 
And 
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And, by the treaty of union, it is provided that the ſeveral admiralty 

Juriſdictions ſhall remain, in all time to come, free from any material 
alteration. 

Now, it cannot be diſputed, that an action relative to the condemna- 
tion of an enemy's ſhip, is, in the moſt proper ſenſe of the words, a 
maritime cauſe. Indeed, were it otherwiſe, what would be the Judge- 
admiral's own title to claim juriſdiction in the preſent queſtion ? 

With reſpect to the evidence of the actual practice in this cafe, it hap- 
pened unfortunately, that, in 174.5, the rebels deſtroyed all the records 
of court. But, in 1702, an action was brought before the Admiral- 
depute for condemnation of the Duc de Broglio, a French privateer ; 
and there, too, the Judge of the High Court interfered, by iſſuing a fiſt 
of proceedings. The Court of Seſſion, however, unanimouſly paſſed a 
bill of ſuſpenſion of that fiſt. The Admiral-depute pronounced ſen- 
tence of condemnation, and it was carried into execution. 

Anſwered for the procurator-fiſcal : The office of High Admiral was 
long diſtinguiſhed for the amplitude of its powers, both civil and mili- 
tary. The judicial department of the former is now exerciſed by the 
Judge of the High Court of Admiralty, of whoſe juriſdiction the nature 
and extent appear from act of parl. 1592, cap. 160. ; 1609, cap. 15. ; 
and from 1681, cap. 16. which laſt ſtatute * declares the High Court 
of Admiralty to be a ſovereign judicature, and that the High Admi- 


© ral, as he is his Majeſty's lieutenant and juſtice-general on the ſeas, fo 


© he hath e ſale privilege and juriſdliction in all maritime and ſcaſuring 
* cauſes, foreign and domeſtic, within the realm ; and prohibits and dit- 
charges all other judges to meddle with the deciſion of any of the 
* faid cauſes in the firſt inſtance, except the Great Admiral and his 
deputes allenarly.' 

That the power of judging in the condemnation of prizes always 
belonged to the High Admiral and his deputes, is therefore unqueſ- 
tionable ; and that they held it excluſively is not leſs certain. During 
the two Dutch wars which ſubſiſted in the reign of Charles II. many 
prizes were brought into the port of Leith, all of which were tried for 
condemnation in the High Court. Accordingly, in the written in- 
ſtructions ſent by government for regulating the important public queſ- 
tions that might thence have ariſen, no court or courts of admiralty are 
mentioned, ſave the High Court alone. Theſe inſtructions were con- 
tained in letters addreſſed ſometimes to the Privy-council, and ſome- 
times to the Court of Seſſion, among whoſe ads of ſederunt the letters 
are ſtill extant, particularly one, dated 18th December 1680, which 
makes mention of another of 29th June 1673. And Lord Stair, who 
ſat in the Court of Seſſion in that very period, when a variety of queſ- 
tions occurred, which he himſelf has collected, reſpecting the condem- 
nation of prizes, declares * the Lord Admiral to be the ſole judge, in 
the firſt inſtance, of all prizes taken at ſea; (Inſtit. 2. 2. 5.) ; which 
privilege, ſecured by the 19th article of the treaty of union, remains 
inviolable ; Lord Bankton, (4. 12. 2.). 

On the other hand, with regard to the Admiralty of Leith, it ap- 
nears that the magiſtrates of Edinburgh antiently poſſeſſed, in that 
fri, no more than a right of water-bailiary, for making effectual 
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their port-dues or cuſtoms ; which, however, before the regular eſta- 
bliſhment of admiralty-courts, might have been ſometimes extended to 
the deciſion of civil queſtions occurring among mariners. Conform- 
able to this original limitation of their power, is their Golden Charter, 

as it is ſtyled, granted to them by King James VI. in 1603, which 
ſerves to explain the ſubſequent one in 1616, founded on by the ſuſ- 
penders ; as, indeed, this is alſo illuſtrated by that in 1636, which con- 
tains an exprels reſervation of all the liberties, privileges, and juriſdic- 
tions competent to the High Admiral. It, therefore, was never meant 
to confer upon them the juriſdiction which they claim ; nor do they 
ſtand on any better footing than the deputy-admirals of particular di- 
ſtricts. 

Neither, indeed, were it reaſonable that a power, of ſuch political 
magnitude, ſhould be exerciſed by any other than a court of the moſt 
public eſtabliſhment, and whoſe dignity may bear proportion to the 
important conſequences of deciſions connected with the national ſafety ; 
conſequences that would but ill ſuit with the comparative meanneſs of 
local admiralties, from which this territorial juriſdiction is not to be di- 
ſtinguiſhed. | | 

The circumſtance relative to the condemnation of the Duc de Bro- 
glio French privateer in 1762, was occaſioned by the indiſpoſition of 
the gentleman then procurator-fiſcal of the High Court, having pre- 
vented him from giving the requiſite attention to that buſineſs. 


The Lords found, That the Admiral-depute of Leith had no ju— 
riſdiction in the cauſe, and refuſed the bill.” 


Lord Ordinary, Bravfield. Act. Blair. Alt. M. Leod. 
| S. 


No. XXXIX. | February 20. 1781, 


Captain DAVID COLLINS, 
| Apainſt 
The FUDGE of the High Court of Admiralty. 


Juriſcliction.— Interim appointment of a procurator in the High Admiralty 


Court, 


COMPETITION with reſpect to a Dutch prize-veſſel, which had 
A ariſen between Captain Collins of his Majeſty's navy and three 


other parties, came before the High Court of Admiralty. But one of 
: the 


1 


the three ordinary procurators belonging to that court being retained 
by each of the laſt mentioned parties, no one reinained to conduct the 
ſuit in behalf of Collins. He, therefore, preſented a petition to the 
judge, praying that William Sprott, ſollicitor before the inferior courts 
of Edinburgh, might be permitted to act on this occaſion as his procu- 
rator. His petition, however, being refuſed, he then applied to the 
Court of Seſſion by bill of advocation; in oppoſition to which the 
Judge-admiral 

Pleaded : According to immemorial conſuetude, the only perſons 
entitled to practiſe in the Admiralty-court, beſide the limited number 
of three ordinary procurators, are the Faculty of Advocates; nor can 
any litigant ever want ample aſſiſtance from ſo numerous and ſo learned 
a body. 

Anfeered oy Collins It is a Jeſt to — that the detail of pro- 
ccedings in that court can poſſibly be conducted, by any other perſons 
but thoſe who have had an opportunity of being habituated to every 
minute circumſtance of its intricate forms of proceſs ; a thing which 
the province of an advocate does not even admit. | 

The Lords did not enter into the queſtions, with regard to the foun- 
dation of the immemorial cuſtom pleaded by the Judge-admiral, nor to 
the qualifications requiſite in a practitioner before his court. They 
conſidered this caſe as affording an example of a wrong, to which no 
ordinary remedy could be applied, but for which their ſupreme juriſ- 
diction authoriſed them to provide an extraordinary one; in the ſame 
manner as in all thoſe more important inſtances, where any accidental 
ſtop having been put to the uſual courſe of adminiſtration, in diſtri- 
buting juſtice, or in regulating police, it is their privilege, by temporary 
appointments, to ſupply the deficiency. 


Accordingly, the Lords © remitted the cauſe to the Judge-admiral, 
* with an inſtruction to admit Sprott, without delay, to act in 
* the cauſe as procurator for Captain Collins.“ 


AR. Croſbie, Alt. Blair. 
8. 
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No. XL. February 27. 1781. 


FAM ES CORD O N Tenant in Corrinachic, 
| Againſt 
7 4 E 8:4 0 R D O N Tenant in Inchbroom. 


Ballery, pendente lite. 


PETITION and complaint was preſented to the court, by the for- 
mer of theſe parties, ſetting forth, that the latter, prompted by 
reſentment, on account of an action then depending between them be- 
fore this court, had been guilty of an aſſault and battery againſt him, 
and craving judgment, in purſuance of the ſtatutes 1584, cap. 138.; 
and 1594, cap. 219. relative to battery pendente lite; to which it was 
Anſwered : That theſe ſtatutes, in conſequence of the change of our 
national manners, have properly gone into diſuetude, 


— 


The Lords found * the ſtatutes to be ſtill in force, and allowed a 


proof. 
AQ. Elphinſlon. Alt. Alex. Abercrombie. 
| S. 
No. XLI. March 1. 1781. 


The COVERNOUR and COMPANY of the Bank of Scot. 
| land, and others, 


Againſt 


The OVER NO U R ond COMPANY of the Bank of Eng- 
land. 


General burden. Act 1696, cap. 5. Novatio debiti. 


* Company of the Bank of England entered into the following 

agreement with Meſſrs Alexander merchants in Edinburgh. On 
the one hand, the former, who had previouſſy diſcounted bills to a 
great amount, drawn by the latter on two particular banking-houſes 


in London, were ſtill to continue to diſcount ſuch bills to a farther ex- 
tent, 


13 


tent, but ſo as the ſame ſhould not exceed, at any one time, togetlier 
* with the bills already diſcounted by them, as aforeſaid, and then, re- 


* maining in their hands, the ſum of L. 160,000.” And, it is here to 


be remarked, that the rules of the Bank of England made it neceſſary 
to retire thoſe bills every three months; which was done by ſubſti- 
tuting new ones, and having them in like manner diſcounted. On the 
other hand, Alexanders, by a perſonal obligation, bound themſelves 
to convey to the Bank-company, for their ſecurity, certain Weſt India 
eſtates, and likewiſe that of Cluny in Fife-ſhire ; in implement of which, 
a diſpofition in ſecurity of the laſt mentioned lands, was executed in fa- 
vour of certain truſtees; and upon this conveyance infeftment followed, 
after all the money had been paid by the Bank. 

In the ranking of Alexanders creditors, the Bank of England claim- 
ed a preference, by virtue of that right ; to which the Bank of Scot- 
land and other creditors | 

Objefed, That the conveyance was inept and ineffeQtual ; 1mo, Be- 
cauſe it tended to conſtitute a general and undefined burden only upon 
the lands; and, 249, As being contrary to Act 1696. cap. 5. a ſecurity 
for debts not already owing, but to be contracted in future. 

In ſupport of the rf objection, it was argved: Since the deci- 
ſion of the Houſe of Lords on this point in 1734, it has ever been an 
eſtabliſhed rule, that no indefinite or unknown incumbrance, no gene- 
ral burden, can be created on lands, ſo as to become a real lien upon 
them. Now, the ſecurity in queition was not granted to guarantee 


any preciſe or ſpeciſical debt already contracted, but, on the contrary, 


merely to guard againſt the uncertain reſult of a general credit given by 
the Bank of England, which might produce a debt, either inconſide- 
rably ſmall, or ſo great as to be almoſt without bounds, For its maximum 
can hardly be conſidered as limited by a ſum ſo ditproportioned to the 
value of the eſtate, as is that of L. 160,000. Nor, at any future pe- 
riod, could its amount appear from the public records. Such a ſecu- 
rity is a novelty in our law, and, as a precedent, would be of dange- 
rous conſequence. Any circulation of bills, as well as the particular 
operation of diſcounting, might be protected by a cover of this kind : 
A powerful engine in the hands of a mercantile creditor. If, before the 


infeftment, he has really paid ſums to the debtor, or diſcounted bills, 


to the extent mentioned in the ſecurity, he will have it in his power, at 
any ſubſequent period, to take in all ſuch bills as he thinks proper to the 
ſame amount, and no inhibition, or other diligence, not even a poſteri- 
or infeftment, can ſtand in his way. In this manner, a bankrupt act- 
ing in colluſion with the creditor who holds ſuch ſecurity, may give a 
preference to any debts they pleaſe, by having them indorſed or trans- 
ferred to that creditor. = | 

With reſpect to the /econd objection, it was urged : Though, prior 
to the ſecurity, the Bank had actually advanced the whole L. 160,000, 
by the diſcounting of the bills, yet the ſecurity was not granted on ac- 
count of thoſe ſpecific bills, but, as its tenour ſhows, for a progreſſive and 
continued ſeries of diſcounting operations per tractum futurt temporis. 


The rules of the Bank did not even admit a permanent loan. 
This, 
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This, by the way, is a proceeding of an uſurious tendency, a real 
ſecurity for which, 5 law will no more ſuſtain, than it would an heri- 
table bond obliging the debtor to pay forehand intereſt every three 
months. If it could at all be ſupported, it would only be after repay- 
ment of all the extraordinary intereſts, diſcounts, and ſums given in 
name of commiſſion. It is a proceeding, too, which renders creditors 
liable to be deceived; for, upon having ſhewn to them any prior ſet 
of bills to the amount of the L. 160,000, retired and cancelled, they 
might readily be induced to believe, that an end had been put to the 
ſecurity. 

But that which proves the validity of the objection is, that it was 
the bills, and not the diſpoſition in ſecurity, which really conſtituted 
the ground of debt. Without the bills, this diſpoſition could have no 
ellect. On account of them, to uſe the words of the agreement, it was 
granted * as a collateral ſecurity.” Now, from every ſucceſſion of new 
bills, there ariſes a zovatzo debiti; for, with reſpect to bills, the nomen 
debitoris is inſeparable from the written voucher. Two bills drawn for 
the ſame ſum would be conſidered as vouchers of different debts; and 
both would be effectual to indorfees. Thus they differ from bonds of 
corroboration ; in which the renewal or multiplication of the inſtrument 
of debt affects not the nomen debitoris; nor is it inconſiſtent with the 
preceding ſecurity; whereas, if a ſecond bill be granted on the ſame 
account with the firſt, this is immediately to be cancelled. For the ſecond 
conſtitutes a new debt, which extinguithes the former, liberates indor- 
ſees, and every other perſon concerned in it, and puts an end to all the 
diligence that has been done upon it. 

If the Bank of England had raiſed inhibition or adjudication on the 
firſt ſet of bills granted in 1774, now no longer exiſting, would theſe 
diligences have availed in the preſent ranking? If maniteſtly not, are 
bills, in 3775, to be conſidered as the ſame with thoſe in 1774, in or- 
der to give effect to a voluntary ſecurity granted by a bankrupt ? 

Again, ſuppoſe inhibition againſt Alexanders prior to the laſt ſet of 
bills, would it not have ſtruck againſt them, notwithſtanding their ſup- 
poſed connection with preceding lets ? Were! it not to have that effect, 
banking companies might often put inhibitions at defiance. 

Nor is it enough that thoſe proceedings may have ariſen from the 
original contract. The ſtatutory regulations are not to be ſo — 
with. 

It is to be only further obſerved, that the argument now Rated is per- 
fectly conformable to the judgment of the court, in the caſe of the an- 
nuitants of the Vork- Buildings Company, Zoth June 1752; Fac. Coll. 
and Select. Deciſ. 

Anſwered to the firft objeftion: It is not, in any proper ſenſe, a general 
burden, which 1s conſtituted by the real ſecurity in queſtion ; for, 
in the infeftment, its maximum, or utmoſt extent, is preciſely and 
ſpeciſically aſcertained. In no inſtance has the court found the cha- 
racer of generality relative to the amount of debt, where ſuch was the 
caſe. Creditors or purchaſers are thus ſufficiently informed to guard 
againſt the greateſt poſſible hazard, Accordingly, it was never doubted 

that 


4 


that a debt heritably ſecured would be effectual, though ſubject to a 
progreſſive diminution by payment; and yet, in that caſe, as well as 
in this, the records could only, with certainty, ſhow the greateſt poſ- 
ſible amount of the debt, but by no means its actual extent, at any 
period. If, in the one inſtance, ſuch information is ſufficient, why is it 
not equally adequate in the other? Surely it can be of no conſequence, 
whether the difference between the actual debt and the maximum, is 
produced by a ſcale of increaſe or of decreaſe. The ſame obvious prin- 
ciple, indeed, which governs both caſes, alſo regulates various others; 
thoſe, for example, of real ſecurities, for relief of cautionary engage- 
ments, or for the jointures of wives, and that of real warrandice; in all 
of which inſtances, though the outmoſt poſſible hazard can be ealily 
known, yet its actual extent, whether even it ſhould at all exiſt, may 
be altogether uncertain. | 

Nor does this doctrine lead, as the objectors argue, to any thing un- 
juſt, or inexpedient. The caſe put by them on this head, which, by the 
bye, is, in ſeveral obvious reſpects, more indefinite and general than the 

reſent, can ſurely never prove, that, in the free diſpoſal of one's money 

or eſtate, if likewiſe lawſul and void of fraud, there is cither public in- 
expediency or injuſtice ; nor without abſurdity can an operation be 
conſidered as fraudulent, which, like that in queſtion, 1s fairly and 
openly announced to the world, and certified by the records. 

Anſwered to the ſecond objedtion: Inſtances of infeftments ſuſtained 
in ſecurity of conditional or future debts, have been, as referring to the 
former objection, already given; and, with reſpect to the preſent one, 
they ſhow, that the proper interpretation of the act 1696 is ſomewhat 
limited. But, in fact, the debt in queſtion was truly conſtituted prior 
both to the diſpoſition and to the infeftment. The ſource of this ob- 
jection is the erroneous ſuppoſition, that the bills were inſeparable from, 
or the eſſence of the nomen debitoris; whereas bills, in their own nature, 
are really nothing more than any other voucher, or evidence of an ob- 
ligation, For the facility of negotiation, indeed, they are held, when 
in the poſſeſſion of an onerous indorſee, as of unchallengeable veracity, 
and as ſuch paſs from hand to hand, In other words, it is thus pre- 
ſumed, that a bill expreſſes a true debt. But it would be moſt abſurd 
to conceive, that, in conſequence of being ſo expreſſed, a true debt muſt 
actually ariſe ; and yet, if this be not ſuppoſed, the voucher and omen 
debitoris will be no longer conſidered as inſeparable. | 

Now, it is next to be remarked, that, prior to the infeftment, the 
whole ſum of L. 160,000 was paid, and that, ever ſince, it has re- 
mained due. The debt then conſtituted ſtill continues. It is true, it 
ſubſiſted, according to the peculiar rules of the Bank, by repeated diſ- 
counts, and renewal of bills. In this manner, however, nothing, it is 
evident, was changed, but the vouchers of the debt. Itſelf remain- 
ed as much unextinguiſhed as ever. The obligation was always the 
ſame ; the evidence of it alone ſuffered any variation. Even though 
the whole ſum had not been actually paid prior to the infeftment, that 
engagement which, by the original agreement, the Banking-company 
came under, would have formed ſuch a debt as might have been ſe- 


cured; 
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cured ; becauſe, as at any time they could have been compelled to fulfil 
it, ſo they would have been equally entitled to the ſtipulated guarantee 
againſt that event. Accordingly, it 1s common 1n practice to grant he- 
ritable ſecurites for ſums not yet actually paid. 

One other illuſtration of this point ſhall be added. Inſtead of view- 
ing the bills as evidences or vouchers of the debt previoully conſtituted, 
they may perhaps be more properly conſidered as pledges or depoſits, 
lodged with the creditors in additional ſecurity, likeſo many bags of mo- 
ney. In this reſpect, then, it is plain, that no change made upon the 
bills could, in the leaſt degree, invalidate the debt itſelf. Nor does it 
ſeem much more difficult to perceive, that, as vouchers, they would have 
juſt as little effect. Hence the anſwer to the obſervations reſpecting 
various ſuppoſed cafes of inhibitions is obviouſly this, that the bills not 
being the ground of debt, it is nothing, as to the preſent argument, that 
inhibitions founded on them would not avail. 


The Lords * repelled the objections made to the real ſecurity on 
* which the Bank of England claimed their preference in the rank- 


© ing.” 
Lord Ordinary, Juſtice Clerk. AA. Rae et Law. Alt. I. Campbell 
| Clerk, Tar, | 
8. 
No. XLII. March 1. 1781. 


BARBARA CUTHBERTSON, 
Againſt 


ISAAC THOMSON, and EAN YOUNG. 


Fiar. Diſpoſition to a daughter in liferent, and to her children procreated 
and to be procreated, in fee. 


N the 16th January 1724, Peter Caſſils executed a diſpoſition of 

a houſe in Edinburgh, To and in favour of Anne Caſlils, his 

© daughter, in liferent, during all the days of her lifetime, with the 
© burden always of the aliment and education of the children of the 
marriage betwixt her and John Cuthbertſon, during their reſpective 
© pupillarities, and to the children procreated, or to be procreated of the 
« ſaid marriage, equally and proportionably amongſt them, in fee ; and 
failing any of them by deceaſe, to the others ſurviving.” 


The 


1 


The children of the marriage between Anne Caſſils and John Cuth- 
bertſon were three; Peter, Anne, and Barbara. Peter died in the year 
1755, leaving ſeveral children. Anne died in the 1762, and left an 
only ſon, Iſaac Thomſon. Their mother, the liferentrix, ſurvived 
them both, and died in the 1778. 

Some years after the death of Peter Cuthbertſon, his eldeſt fon Wil- 
| liam was charged to enter heir to him, at the inſtance of William Polfon, 
a creditor, who obtained an adjudication, comprehending, among other 
ſubjects, Peter's fee of the third part of the houſe above mentioned. 
Polſon afterwards got a charter from the magiſtrates of Edinburgh, u- 
pon which he was infeft. He then purchaſed a voluntary conveyance 
from William Cuthbertſon, of thoſe ſubjects which he had adjudged, 
containing a renunciation of all right of redemption or reverſion com- 
petent to the ſaid William. And, a ſhort time before his death, he 
| ſettled upon his ſpouſe Jean Young the liferent of the houſe in queſ- 
tion. | 
Upon the death of Anne Caffils the liferentrix, Barbara Cuthbert- 
ſon, her only ſurving child, made up titles by a ſervice, as heir of pro- 
viſion to her grandfather ; and, in that character, claimed right to tlie 
whole of the ſubject. Jean Young, Mr Polſon's widow, claimed a 
third of the rent, in virtue of the rights above mentioned, derived from 
Peter Cuthbertion, and his fon William. And the tenants having called 
them to diſpute their intereſts in a multiple-poinding, appearance was 
made for Iſaac 'Thomſon, who alſo claimed a third, in right of his mo- 
ther Anne Cuthbertſon. | | 

The queſtion, therefore, came to be, at what period the deſtination 
of the fee by Peter Caſſils took effect; whether at his death, or at the 
death of his daughter, the liferentrix ? In the one caſe, the three grand- 
children, Anne, Peter, and Barbara, having each of them right to a 
third, Anne's ſhare deſcended to her ſon Iſaac Thomſon ; and Peter's 
was carried by Polſon's adjudication, and the ſubſequent conveyance 
he obtained from William Cuthbertſon. In the other cafe, Barbara, 
as only ſurviving child, had right to the whole. 

Pleaded for Barbara Cuthbertſon : It is a rule of law, that the fee 
of no ſubject can be in pendenti. Upon this principle, whenever lands 
are diſponed to a perſon in /iferent, and to his children in ee, the parent 
is preſumed to be the far ; and nothing is underſtood to be veſted in 
the children but a /þes /ucce/ionts, which may be diſappointed ; Kilker. 
24th February 1741, Lillie contra Riddel; 7th July 1761, Douglas 
contra Ainſlie. In the preſent caſe, therefore, it was impoſſible that 
Peter and Anne Cuthbertſons could tranſmit any right whatever in the 
ſubject; for there being nothing in the conception of the deed that 
limited their mother's right of fee, or rendered it fiduciary, the might 
have ſold the whole, or the might have diſponed it gratuitoully. 

But, ſuppoſing that the fee could have been in the children of Anne 
Caſſils, it is plain, from the words of the diſpoſition, that the granter 
did not mean to call them to the ſucceſſion as conditional inſtitutes, but 


as proper ſubſtitutes; ſo that Barbara alone ſurviving the liferentrix, 
U | mult 
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muſt have ſucceeded, in preference to the repreſentatives of her brother 

and ſiſter; Stair, 13th July 1681, Chriſtie cνν Chriſtie. She is not, 

however, under any neceſſity of carrying the argument ſo far; be⸗ 

cauſe the fee never having been in Peter and Anne C uthbertſons, but 

in their mother, who ſurvived them, it fell to their ſiſter Barbara, in 
the ſame way as if they had never exiſted. 

At any rate, as Peter Cuthbertſon died without making up any titles 
in his perſon, Mrs Polſon, in virtue of her huſband's adjudication, has 
no right to compete for the rents of the ſubject. 

Anfewered for Young and Thomſon : The caſes Lillie contra Ridde, 
and Douel as contra Ainllie, related to a fee granted not to children al- 
ready ex ilting, but to children naſcituri, where, to preſerve the rule of 
law, that a fee cannot be in pendentt, a conſtructive fee was preſumed 
to be in the father. But here, there 18 no room for any ſuch preſump- 
tion. The children of Anne Caſſils and John Cuthbertſon were all of 
them actually exiſting at the date of their grandfather's ſettlement ; 
and the fee could no more be ſaid to be in pendent, by being beſtowed 
upon them directly, than by being preſumptively veſted in the perſon 
of the liferentrix. Accordingly, in all ſuch caſes, the fee is held to be 
in the children exiſting; 27th March 1707, Fraſer contra Brown and 
Gordon, Dict. vol. 1. p. 302. (Fiar.) And, in the latter caſe, the fee 
was Lund to belong to children 2207 exiſting tl afterwards, in prefer- 
ence to the creditors of their father the literenter; 25th February 1773, 
Grays contra Wood, Fac. Coll, 

But, ſuppoſing the tee, by a ſtrong perverſion of the deſtination, to 
have . in the mother, though provided to the liferent only, and the 
children, to whom the fee was expreſsly diſponed, to have had no right, 
except by ſucceſſion to her, yet this hypotheſis would not avail Barbara 
Cuthbertſon; becauſe it is not to her, but to her nephew William, 
that the ſucceſſion in that caſe muſt fall. 

Neither is the ſecond branch of her argument better founded: For 
it would be a moſt ſingular conſtruction of the ſettlement, to ſuppoſe 
that Peter Caffils, providing the fee expreſsly to his grand- children, 
meant only to create a liferent to each of them, untranſmiſſible by any 
manner of way, or for the moſt onerous cauſe, except by the laſt liver, 
in whom the whole fee was to center. The clauſe in queſtion imports 
no more than a conditional inſtitution of the grand-children to one an- 
other, which did not take effect, becauſe the condition did not exiſt. 
All the three ſurvived the granter ; and ſo Peter and Anne tranſmitted 
their reſpective ſhares to their repreſentatives. 

But, even conſidering it in the light of a proper ſubſtitution, the con- 
dition 7 7 fine liberis deceſſerit, was clearly implied; and Barbara's right, 
as ſurvivor, became limited by the exiſtence of children of her brother 
and ſiſter; 21ſt November 1738, Magiſtrates of Montroſe contra Ro- 
bertſon, Dict. vol. 1. p. 430. And this doctrine is ſo far ſupported by 
the caſe of Chriſties in July 1081, obſerved by Stair, that, as ſoon as 


the effect of the implied condition was properly ſtated, the court ap- 

pointed it to be heard in preſence. 
As to the right of Jean Young, it ſtands both upon her huſband's 
agen, and upon the voluntary conveyance of William Cuth- 
bertſon ; 


1 


bertſon; though the firſt alone would have been ſufficient ; 14th De- 
cember 1710, Smith contra Smith : Whereas Barbara's ſervice as heit 
of proviſion to her grandfather could carry nothing, he being entirely 
diveſted of the ſubject by his own diſpoſition ; ; Erſkine, B. 3. tit. 8. 
975. 

Replied for Barbara Cuthbertſn The condition i fine liberis is 
not applicable to the preſent caſe. Among the Romans, from whom 
we derive it, it took place only in ſettlements made by perſons who 
had no e iſſue exiſting at the time; and was founded on the na- 
tural preſumption, that the granter would have preferred his own iſſue 
to ſtrangers ; Erſkine, B. 3. tit. 8. F 46. Where, therefore, all the 
ſubſtitutes ſtand nearer related to the granter, than thoſe to whom it is 
now ſaid to be tranſmitted ; and, where he has expreſsly ſubſtituted 
one grand-child to another; there is no room for applying the condition 
2 fine liberis, or for preſuming that he did not mean to prefer his ſurvi- 
ving grand- children to his great-grand- children. 

With regard to the titles, Peter Caſlils was never diveſted of the 
ſubject during his life; for, though he diſponed it to his daughter Anne 
and her children, "Wy at the ſame time, reſerved his own liferent, and 
alſo a power and faculty to alter. He died, therefore, in the full right of 
the ſubject, and being the perſon laſt infeft, Barbara's ſervice as heir of 
proviſion to him was perfectly proper and regular. 

Obferved on the bench: The conception of the deed being to children 
to be procreated, the fee was clearly veſted in their mother the liferentrix; 
and no more than a Her ſucceſſionis, contingent on the number of the 
children, was conveyed to them; and, as the ſubſtitution neceſſarily im- 
plied the condition / /ine liberis, thoſe who had died before the liferentrix, 
tranſmitted their right to their children. The court thought the charge 
to William Cuthbertſon ought to have been as heir to his grandmother; 
and it was doubted, whether even his voluntary conveyance carried 
more than the maills and duties during his lite. But, as he did not ob- 
ject, the judgment was, 


Find, That the fee of the ſubje& in queſtion was in Anne Caſſils; 
and that, after her death, the ſame deſcended to her daughter, 
* Barbara, and to her grandſon William Cuthbertſon, in right of 
© his father Peter, and to Iſaac Thomſon in right of his mother, 
© Anne Cuthbertſon, equally.” 


Barbara reclaimed ; but her petition was refuſed without anſwers. 


Lord Ordinary, Alva. AQ. H. Erſkine, Alt. Marne. Clerk, Tait. 
L. 
No. 
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No. XLIII. March 6. 1781. 


KED ER SCOTT, 
Againſt 
FOHN HAMILTON. 
Member of parliament. Diſcrepancy in the deſcriptive and valent clauſes 


of a retour, 


R SCOTT, in evidence of the old extent of the lands on which 

he claimed to be enrolled as a freeholder in the county of Ayr, 

roduced a retour, in which theſe lands were contained among others. 

The cumulo valent in the retour extended the whole to L. 7: 6:8; 
but the deſcriptive values, when joined, amounted only to L. 5: 6: 8. 


The Lords were of opinion, That this difference was too conſide- 
rable to be imputed to an error in calculation; and, on this ac- 


count, refuſed to ſuſtain the retour, as aſcertaining the old extent 
of the lands belonging to the claimant. 


AR. George Ferguſon, Alt. James Boſwell. 


No. XLIV. EODEM DIE. 
FOUHN HAMILTON, 
Againſt 
ROBERT CATHCART. 


M. hey F Parliament. Titles not exhibited to the meeting .of freehold 


ers admitted in the court of review. 


N the year 1703, Mr Cathcart of Carleton obtained a charter of re- 
ſignation under the great ſeal, of certain lands; and, in the ſame 
year, he diſponed theſe lands and charter of reſignation to Robert Cath- 


cart of Genoch, 


Upon. 


66 


Upon Genoch's death, his ſon John Cathcart was ſerved heir in ge- 
neral to him, thereby deriving right to the charter of reſignation and 
diſpoſition; and his infeftment upon the ſervice, which was duly re- 
toured, was recorded the 8th December 1738. Upon theſe rights, 
together with a retour dated 29th Auguſt 167, for proving the old 
extent, he was admitted to the roll of electors for the county of Ayr. 

At the Michaelmas meeting of the freeholders in that county in 
1780, Robert Cathcart, ſon to John, claimed to be enrolled as appa- 
rent heir of his . father, lately dead ; and his claim, founded on the 
titles already recited, was unanimouſly ſuſtained. 

It was diſcovered that Mr Cathcart had not exhibited to the free- 
holders the diſpoſition by Carleton to his grandfather. In a com- 
plaint, at the inſtance of Mr Hamilton, it was 

Pleaded : By the act 16th Geo. II. it is provided, That no heir ap- 
parent ſhall be enrolled until his predeceſſor's titles are produced. The 
charter of reſignation founded on is not in favour of the anceſtor, but 
of Carleton. A diſpoſition from Carleton, therefore, is abſolutely ne- 
ceſſary for connecting the charter in his favour, with the infeftment 
in favour of the predeceſſor. Without it the anceſtor's rights are in- 
complete, and could neither afford a title of preſcription, nor for be- 
ing enrolled as a frecholder. The claimant, therefore, not having 
produced the diſpoſition in favour of his anceſtor, has not complied 
with the legal requiſites; and the freeholders did wrong in admitting 
him to the roll. | 

It is not ſufficient to elide this objection, that Mr Cathcart had this 
evident in his poſſeſſion at the period of his enrolment. The freehold- 
ers did wrong in admitting the claimant contrary to the expreſs pre- 
ſcription of the law; and although the court of review may receive 
new evidence in ſupport of titles produced to the freeholders, it can- 
not judge of titles which, though mentioned in the claim, and eſſen- 
tial to the qualification, were not exhibited at the enrolment. Accor- 
ding to this doctrine, the court decided in the caſes of Sir John Gor- 
don againſt the freeholders of Cromarty, 24th February 1769, affirm- 
ed by the Houſe of Peers; of Mr Edmonſtone of Duntreath againſt 
frecholders of Dumbartonſhire, 29th February 1780; and of Mr 
Moodie of Mellſetter againſt freeholders of Orkney, 10th February 
1781. 

3 * for Mr Cathcart : The diſpoſition in queſtion was in the 
poſſeſſion of the claimant when he was enrolled, and could have been 
produced had it been called for. The ſame juſtice, which liſtens to 
an objection omitted at the enrolment, which was the proper ſeaſon 
for making it, will afford the other party an opportunity of defending 
himſelf. It is therefore competent to the reſpondent to obviate the 
objection, by producing the diſpoſition at the bar. 

In the caſes referred to, the objection had been moved at the enrol- 
ment, whereby the claimants had an opportunity of removing it, if they 
had been in a capacity to do ſo. 

The Lords repelled the objection, and diſmiſſed the complaint.“ 


Alt. MLaurin. J. Boſwell. Alt. Geo. Buchan-Hepburn, | 
C. 
X No. 
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No. XLVI. March 7. 1781. 


CHARLES DALRYMPLE and JAMES BREMNER, 
Apainſt 
FAMES FARSUAALR RAV. 


Member of parliament, —The enrolment of a claimant by the frecholler: 
in one character, ſaſtained in the court of review in another, —Year 


and day. 


T the meeting ſor electing a member of parliament for the coun- 
ty of Ayr, held in October 1780, Mr Farquhar Gray claimed 
to be enrolled upon the following titles : 

Imo, Inſtrument of ſeizin of the lands of Gillmillscroft, in favour of 
Alexander Farquhar deceaſed, father-in-law to the claimant, dated 
20th March, and regiſtered 2oth April 1745, proceeding on a charter 
under the great ſeal in his favour. 

2do, Retour of the general ſervice of the claimant's wife, Jean Far- 
quhar, as neareſt lawful heir of tailzie to the ſaid Alexander Farquhar, 
dated 19th February 1779. 

3tio, Charter of reſignation under the great ſeal, in favour of the 
faid Jean Farquhar, of the lands of Gillmillscroft, dated 23d February 
I 

7 4 Inſtrument of ſeizin following thereon, dated 28th April, and 
regiſtered 6th June 1 730. 

Mr Farquhar Gray s claim, founded on his wife's infeftment, was 
the firſt taken under the conſideration of the meeting. Before it was 
diſcuſſed, ſome of his friends thinking it exceptionable, as his wife's 
ſeizin was regiſtered about ſix months only before the election, ad- 
viſed him to withdraw it, and to demand an enrolment in virtue of 
his wife's apparency as heir to her father. He did fo, and was ad- 
mitted to the roll accordingly. 

In a complaint againſt this enrolment, at the inſtance of Meſſrs 
Dalrymple and Bremner, it was 

Pleaded: To entitle a perſon to be enrolled in the character of apparent 
heir, the predeceſſor's titles muſt be produced, by which is meant not 
the inſtrument of ſeizin alone, but the whole feudal inveſtiture. In 
this caſe the production conſiſted of an inſtrument of ſeizin in favour 
of the predeceſſor, ſaid to proceed on a charter which was not pro- 
duced. The title of the claimant, therefore, was eſſentially defective, 
the enrolment, of courſe, unwarrantable, and the claimant fell to be 
expunged from the roll. 


| Anſwered 


C 3 1 


Anſwered for Mr Farquhar Cray: At a meeting for election, no 
previous claim is neceſſary. Upon the rights produced for the reſpon- 
dent, he was entitled to claim, 1, On his wife's apparency ; and, 2d, 
upon the complete feudal title made up in her perſon. 

Suppoſing the reſpondent's claim to be unſupported on the firſt 
ground, it is, however, clearly well founded on the ſecond ; for the only 
objection that can be ſuggeſted is, that Mrs Farquhar Gray's ſeizin was 
not recorded ſooner than the 28th April 1780; from which it may 
be inferred, that, being within year and day of the meeting for elec- 
tion, the reſpondent ought not to have been admitted to the roll. But 
the obvious anſwer to this objection is, That when a huſband claims 
to be enrolled in virtue of his wife's infeftment, it is not neceſſary that 
the ſame ſhould be recorded a year before enrolment. 

By the ſtatute 168 1, it is not required that the claimant's infeftment 
ſhould be completed any given time before enrolment. So ſtood the 
law till the 12th of Queen Anne, when the practice of conveying 
eſtates in truſt on the eve of an election for the purpoſe of creating no- 
minal votes was become frequent. This ſtatute proceeds on a recital, 
That, whereas of late ſeveral conveyances of eſtates have been made 
in truſt, or redeemable for eluſory ſums, nowiſe adequate to the true 
value of the lands, on purpole to create and multiply votes in elee- 
tions of members to ſerve in parliament for that part of Great Britain 
called Scotland, contrary to the true intent and meaning of the laws 
in that behalf;” to prevent theſe abuſes it is enacted, That, from and 
after the determination of this preſent parliament, no conveyance, or 
right whatſoever, whereupon infeftment was not taken, and ſeizin 
regiſtered, one year before the le of the writs for calling a new 
parliament, ſhall, upon objection made on that behalf, entitle the per- 
ſon or perlons ſo infeft, to vote, or to be elected at that election for 
any ſhire or ſtewartry in that part of Great Britain called Scotland; 
and in caſe any election happen during the continuance of a parlia- 
ment, no conveyance or right whatſoever, whereupon infeftment is 
not taken one year before the date. of the warrant for making out a 
new writ for ſuch election, ſhall, upon objection made in that be- 
half, entitle the perſon or perſons ſo infeft, to vote, or be elected at 
that election. 

As, by the ſame ſtatute it was provided, that, to entitle a huſband to 
vote in right of his wife, the wife muſt be an herre/s, and have the pro- 
perty of the lands, it is inconceivable that the enactment requiring com- 
pletion of the inveſtiture, a year before enrolment, could apply to that 
caſe, unleſs it had been meant even to prevent perſons from marrying 
heireſſes, on purpoſe to multiply nominal votes. And all doubt on this 
head is removed by an expreſs clauſe, declaring, * That the right of 
apparent heirs, in voting at elections, and the right of huſbands by 
virtue of their wives infeftments, be reſerved to them as formerly; 
© any thing in this act contained to the contrary notwithſtanding. 

The only other ſtatute, material to be obſerved, is that in the 16th 
of the late King, in which there is the following clauſe : © That no 


* purchaſer or ſingular ſucceſſor ſhall be enrolled, till he be publicly 
| « infeſt, 
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* infeft, and his ſeizin regiſtered, or charter of confirmation be ex- 
pede, where confirmation is neceſſary, one year before the enrot- 
ment.“ = 

The reſpondent's wife is ſerved heir general of tailzie to her father, 
which gives her right, not to the lands of Gillmillscroft alone, but to 
every ſubject deſcendible to heirs of that character. It is obvious, 
therefore, that ſtatute has no relation to the preſent caſe, : 


Replied : Mr Farquhar Gray's claim was founded ſolely on his wife's 


right of apparency. The judgment of the freeholders proceeded on 


that claim alone, the illegality of which is now admitted by Mr Far- 
quhar Gray himſelf. Such being the caſe, it is incompetent for the 
court of review to judge, whether the claimant might have been juſtly 
enrolled, had his claim been founded on other grounds. The law re- 
quires that a claim ſhould be exhibited to the freeholders, reciting the 


particular titles and character on which the enrolment is demanded. 


A claim either unwarranted by the titles, or unſuitable to the character 
of the claimant, is equal to none, The judgment of the court, there- 
tore, ſuſtaining the enrolment, would, in effect, declare, that a perſon 
producing titles to the frecholders, without any claim, 1s entitled to be 
enrolled. 

It has been always underſtood, that a huſband, claiming in right of 
his wife, was in no better ſituation than the wit herſelf would have 
been, could ſhe exerciſe the privilege of voting in her own perſon, — 
Had Mr Farquhar Gray produced the ſame titles in his own right, no 
enrolment could have proceeded on them. In the character of appa- 
rent heir, the defect in his production 1 is admitted ; and, as having the 
feudal right of the lands veſted in him, the objection of his not being 
infeft a year before, muſt have been fatal to his enrolment. 

It is needleſs to argue upon the ſtatute 168 1. The law, ſince that 
period, has ſuffered a total alteration ; and no perſon, other than an 
apparent heir, can be enrolled, unleſs his infeftment be regiſtered a year 
before enrolment. As to the ſaving clauſe, founded on by Mr Far- 
quhar Gray, as ſuſpending the operation of the ſtatute of the 12th of 
Queen Anne, in the cafe of huſbands claiming in right of their wives' 
inteſtment, it cannot, in ſound conſtruction, have that meaning. Ap- 
parent heirs are contained in the ſame exception. As their right of 
being enrolled required no infeftment in their perſons, the legiſlature 
could not think it neceſſary to guard them againſt a law which related 
to a requiſite at no time eſſential to their qualification. The only 
clauſe applicable to both enacts, That no perſon or perſons who have 
not been enrolled, and voted at former elections, ſhall, upon any 

pretence whatſoever, be enrolled or admitted to vote at any election, 
* except he or they firſt produce a ſufficient right or title to qualify him 
© or them to vote at that election, to the ſatisfaction of the freeholders 
formerly enrolled, or the majority of them preſent.” From this part 
of the ſtatute, the ſaving clauſe meant to except huſbands and appa- 
rent heirs. 

Obſerved on the bench : There is no neceſlity for lodging a claim for 
enrolment previouſly to a meeting for election. A perſon, therefore, 


added to the roll on that occaſion, may ſupport his enrolment in the 
court 
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court of review, by ſhowing that his rights laid before the frecholders 
entitled him to be enrolled, though in a character different from that 
in which the freeholders ſuſtained the claim. The ſtatutes requiring 
the completion of the freeholders' inveſtiture a year before enrolment, 
cannot, in ſound conſtruction, extend to the caſe of huſbands claiming 
in right of their wives' infeftments. 


The Lords diſmiſſed the complaint.” 


Act. Geo. Ferguſon, Alt. Rolland. 


No. XLVIL March 7. 1781. 
WILLIAM FULLERTON and DAVID KENNEDY, 
Again 
The MAGISTRATES of ATR. 


Priſoner, 


IHE following circumſtances were found ſufficient to ſubje& the 
magiſtrates of a borough to the payment of a debt due by a pri- 
ſoner, in terms of the act of ſederunt 14th June 1671, entitled, An 
act againſt the magiſtrates of boroughs for letting priſoners for debts 
go out of the tolbooth. 


Inſtead of complying with the act, by requiring the atteſtation of a 


phyſician upon oath, bearing that the debtor actually laboured under a 
diſeaſe, attended with deadly ſymptoms, they had diſmiſſed the debtor, 
upon the phyſician's declaring, upon foul and conſcience, that the debtor's 
continuance in confinement might, by reaſon of his valetudinary ſtate 
of health, prove fatal to his life; and, inſtead of confining the debtor 
in a houſe within the borough, and remanding him to priſon upon his 
recovery, they had allowed him to go through the country for the ſpace 
of five months, in the exerciſe of his profeſſion as a country ſurgeon. 

It may likewiſe be remarked, that the magiſtrates had accepted a bond 
from the debtor's friends, ſecuring them againſt the conſequences of 
their procedure. 


Lord Ordinary, Hailes, AR. Roberſon, Alt. Croſbie, | 
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No. XLVIL EO DEM DIE. 
ETIEUTENANTCOLONEL FERRIER, 
Againſt 
ROBERT CRAMHAM. 


Member of * —Diſcrepancy in the deſcriptive and valent clauſes 


of a retour, 


OLONEL FERRIER claimed to be added to the roll of free- 
C holders in the county of Ayr, and, for inſtructing the old extent 
f his lands, produced the retour of Sir William Cunningham of Cun- 
ningham-head, as heir to his father Sir William Cunningham, dated 
12th May 1641. 
This retour bore, that the deceaſed Sir William Cunningham died 
veſt and ſeiſed © in tota et integra tenendria de Woodheid, comprehen- 
den. in ſe particulares terras, annuum reditum, aliaque reſpective ſub- 
< ſcripta, viz. totas et integras quatuor mercat. terrarum de Middleton, 
* quatuor mercat. ſex ſolidat. et octo denariat. de Coprinſtane, (the lands 
claimed on) viginti ſolidat. terrarum de Dreghorn, viginti duas ſoli- 
datas de Warric, ſex ſolidat. et octo denariat. de Drumgreiſlaw, et 
unam mercatam terræ de Woodheid, cum pertinent. unum annuum 
reditum tertiæ partis unius libræ piperis annuatim levand. de terris 
de Bartonholm, quatuor mercatis terrarum de Warrickhill, omnes 
antiqui extentus jacent. infra balliatum de Cunninghame, et comitat. 
de Ayr.“ The valent clauſe was in theſe words: Et quod tota et 
integra dicta tenendria de Woodheid, comprehenden. in ſe particula- 
res villas terras, annuum reditum, aliaque reſpective ſupra ſcripta, viz. 
quod dictæ quatuor mercat. terrarum de Middleton, quatuor mercat. 
* ſex ſolidat, et octo denariat, terrarum de Caprinſtane, viginti ſolidat. 
terrarum de Dreghorn, viginti duæ ſolidat. terrarum de Warric. ſex 
ſolidat. et oo denariat. terrarum de Drumgreiſlaw, una mercat. ter- 
rarum de Woodhead, cum pertinent. et prædict. quatuor mercat ter- 
rarum de Warrichill, nunc valent per annum ſexaginta ſex libris du- 
odecim ſolidis monetæ prædictæ, et valuerunt tempore pacis unde- 
cim libris et duobus ſolidis monetæ prædictæ, et quod dictus an- 
nuus reditus dictæ tertiæ partis unius libræ piperis nunc valet per 
annum tertiam partem unius libræ piperis, et tantum valuit tempore 
pacis.“ 
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To this retour it was objected by Mr Graham, that the deſcriptive 
values exceeded thoſe in the valent by ſeven merks and eight pence. 

Anſwered for Colonel Ferrier : It is evident, from the repetition of 
the values of each particular tenement in the valent clauſe, correſpond- 
ing preciſely with the deſcriptions, that the variation pointed out by the 
objector has originated ſolely from a blunder in ſumming up the ex- 
| tents of the different tenements. 


© The Lords repelled the objeCtion.” 


AQ. J. Boſwell. Alt. G. Ferguſon. 


N E O DE DIEZ 


JOAN 
Againſt 
WILLIAM FT 


Member of parliament, —Diſþoſition containing procuratory and precept. 
Year and day. 


R FERGUSON ſtood upon the roll of freeholders in the coun- 


ty of Ayr, as infeft in the lands of Auchinſoul. In the year 

1766 he granted a diſpoſition of theſe lands to his ſon, containing pro- 
curatory and precept, and the fon took infeftment on the precept. 

In the month of April 1780, Mr Ferguſon, for the purpoſe of pre- 


ſerving his freehold qualification, obtained from his ſon an obligation 


© not toexecute the procuratory, nor take any ſtep for diveſting him of 
© the ſuperiority of the lands during his life.” And this obligation 
was immediately recorded in the regiſter of renunciations and rever- 
ſons. 

At the meeting for election taking place fix months after the date of 
this obligation, an objection was ſtated to Mr Ferguſon's title, that, by 
granting the diſpoſition of his eſtate, his right therein became defeaſible, 
and of courle ceaſed to entitle him to the privileges of an elector; and 


that the obligation from his ſon, not having been perfected year and 


day, was ineffectual to reſtore him. 


This challenge, which was over-ruled by the freeholders, was brought 


under review of the court of ſeſſion, when it was 


Pleaded 


4 


Pleaded for Mr Fergiſon: Freeholders cannot expunge a perſon from 
the roll, on account of an alteration of circumſtances, where the title on 
which he was admitted cannot be defeated by ſuch alteration. The 
amount of the preſent objection is, that it was in the power of a third 
party, at one period, to have defeated the reſpondent's freehold qualifi- 
cation, 

The requiſite of year and day, introduced by the 12th of Queen 
Anne, and continued by ſubſequent ſtatutes, was calculated to prevent 
the admiſſion of nominal and fictitious voters, reared up on the eve of 
an election, not to afford a captious and unneceſſary challenge againſt 
perſons already enrolled. | * | 

Had Mr Ferguſon been diveſted of the ſuperiority, it might have 
been contended, that the ſame formalities were neceſlary as in a new 
acquiſition. But he has at every period been ſuperior of the lands; 
and no deed by his fon, nor diligence of his creditors, can denude 
him. | 


© The Lords repelled the objection, and diſmiſſed the complaint.” 


AR. IW. Baillie. Alt. J. Boſwell, 


No. L. EODEM DIE. 


ROBERT MUIR and CHARLES DALRYMPLE, 
| Againſt 


CILAEERDND LSD £L AM. 
Member of parliament. —Truft right. 


T the meeting for electing a member of parliament for the coun- 

ty of Ayr, in 1780, it was objeFed, by a freeholder, to the title 

of Mr M*Adam of Merkland, then ſtanding upon the roll, That he 

had diveſted himſelf of the lands on which he was enrolled, by a truſt- 

| deed, containing procuratory and precept, in favour of certain gentle- 

men, for behoof of his creditors. By doing ſo, his right became preca- 

rious and extinguiſhable at the will of another ; and, conſequently, 

| ceaſed to entitle him to a freehold qualification. 

This challenge was brought before the Court of Seſſion. 

Pleaded for Mr M*Adam : A truſt-conveyance does not abſolutely 

diveſt the granter, although infeftment has followed thereon. At any 


time before ſale of the ſubjects, he may redeem, by payment - > | 
ebts 
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debts ſecured by the truſt, in the ſame manner as a debtor whoſe lands 


are adjudged ; and his richt! is completely reſtored, by renunciation of 
the truſtees, and without new infeftment. 

In this caſe no infeftment has followed on the truſt- right; neither 
was there any evidence, when the objection was made, that either the 


truſtees or creditors had accepted thereof. It was, therefore, no mere 


than a mandate to ſell, which no perſon ever conceived to be fatal to a 
qualification. 
2do, Mr M Adam's right to vote is aſcertained by the ſtatute 1681, 


cap. 21. by which it is provided, That no perſon infeft for relief or 


payment of ſums, ſhall vote, but the granters of the ſaid rights.” 

For the objectors, pleaded : It has been decided in numberleſs in- 
ſtances, that a diſpoſition with procuratory and precept, did incapacitate 
the granter from voting; and there is no diſtinction in law ariſing from 
the purpoſes of ſuch grants. 

If the truſtees had executed the procuratory, or obtained confirma- 
tion of the infeftment taken on the precept, they would have become 
the crown's vaſlals, and the truſter's right would have reſolved into a 
reverſion, which was perſonal, and would be taken up by his heir, by 
general ſervice, Nothing PROT the truſtees from taking theſe ſteps 
at any time. 

249, In rights for relief, or ſecurity of ſums of money, although the 
incumbrance may render the property uſeleſs, or of little value to the 
proprietor, the radical right ſtill remains in him. In truſt-diſpoſitions, 
the granter's right may, in a moment, be totally annihilated; and, in 
the preſent inſtance, it is already entirely diſſolved, the truſtees having 
ſold the ſubjects at a price OT to the payment of the truſter's 
debt. 


The Lords ſuſtained the cbjection and e the reſpondent to 
be expunged from the roll. 


Act. George Ferguſon. Alt. James Bo/well, 


C. 
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No. LI. March g. 1781. 


E, 
Againſt 
R 7 0 N. 


Bankrupt, 


T has been found, that a voluntary diſpoſition for a price inſtantly 
paid, and not for anterior debts, fell not under the ſtatutes 1621 
and 1696: In like manner, that voluntary ſecurities, granted for mo- 
ney inſtantly received, were not affected by theſe ſtatutes ; Erſkine, 
large Inſtit. B. 4. tit. 1. 5 43. In this caſe, it appeared from a proof, 


that the ſums for which an heritable ſecurity was granted by the 


bankrupt, had been advanced by a favourite creditor, through an inter- 
poſed perſon, in order to prefer that creditor, by making payment to 
him of the money fo advanced: The tranſaction being thus evidently 


calculated to elude the ſtatutes, | | 


The Lords © reduced the ſecurity.” 
Ordinary, Lord Braxfield. Act. lay Campbell, Craig. Alt. Maclaurin, Abercrombie. 
C. 


No. LII. E OD EM DIE. 


Sr JAMES GRAN T and others, 
Againſt 
The DUKE f GORDON. 
Regalia.—Right of floating timber in the river Spey.—Cruwve fiſhing. 
HE Duke of Gordon's right to a cruive Gihing in the river Spey, 
3 was brought under challenge by the proprietors of falmon-fiſh- 


ings in that river, as againſt the public law, and deſtructive of the 


falmon-fiſking. They were unſucceſsful in this challenge ; and or 
Duke's 


= 


Duke's right was aſcertained by the judgment of the Court of Seſſion, 
upon a remit from the Houſe of Peers, in the year 1777. 

In the year 1778, the purſuers, as proprietors of lands adjacent to the 
river Spey, brought a proceſs againſt the Duke, concluding to have it 
found, That they had a right, at all times, to ſend floats of timber 
* down the river, and to the navigation thereof, in every way of 
* which it was capable, and to have every obſtruction to this right re- 
* moved; and that the Duke of Gordon ſhould be obliged to remove all 
* dikes, braes, and other bulwarks impeding the navigation, and ſhould 
© be prohibited from erecting ſuch for the future.” 

The object of this action was, the demolition of the cruive dikes, 
in which, it was ſaid, great alterations had been lately made, very de- 
trimental to the navigation. Formerly, a paſſage was left at one ſide, 
which allowed the currochs or ſmall boats uſed by the Highlanders, to 
paſs. The dikes were compoſed of looſe ſmooth ſtones, which gave 
way to the leaſt force; ſo that the floats met with little or no obſtrue- 
tion. Now a ſolid permanent dike was made, reaching from bank to 
bank, which rendered the paſſage very inconvenient and dangerous. 

This proceſs came before Lord Gardenſtone, Ordinary, who reported 
the queſtion to the Lords; and the Duke of Gordon having conſented 
that the purſuers ſhould have right to float timber down the river, from 
the 26th of Auguſt, to the 15th of March yearly, the court gave a 
judgment in terms of this conſent, 26th March 1779. Againſt this 
deliverance the purſuers reclaimed, and 

Pleaded : The Spey flows perpetually ; it is navigated by rafts; and 
the inhabitants of the adjacent country have, for ages, made uſe of it 
for conveying downwards to the ſea, their timber and other commo- 
dities. It is, therefore, a public and navigable river; L. 1. P. 14. De 
Flum. ; Stair, 29th June 1593, Leſlie of Creik. 

With reſpect to ſuch, the Roman Prætor provided, © ne quid in flu- 
mine publico ripave ejus immittas, qua ſtatio iterve navigio deterior 
fiat, L. 1. F 14. 15. de Fluminibus, Deterior ſtatio itemque iter na- 
* vigio fieri videtur, five derivetur aqua ut exiguior facta quo minus 
* ſit navigabilis, vel fi dilatetur, ut diffuſa brevem aquam faciat, vel ſi 
quid aliud fiat, quod navigationem incommodet, difficiliorem faciat, 
vel prorſus impediet, interdicto locus erit; Did. F 14. 15. 

By the feudal law, the principles of which are adopted in Scotland, 
theſe rights, which were deemed public by the Roman law, are veſted 
in the perſon of the King, not as a patrimonial intereſt and alienable 
by him, but as a truſt for the good of the community. Such are pub- 
lic rivers and highways. With reſpect to the latter, it is indiſputable, 
that the King cannot erect edifices on theſe, nor throw any obſtruction 
in the way of paſſengers. And, in the ſame manner, with regard to 
rivers, Craig lays it down, L. 1. Dieg. 16. P. 11. Flumina naviga- 
bilia ad principem pertinent, licet jus navigandi ad privatos, ita ut 
nemo ex publico flumine aquam ducere poſſet ad privatam molam 
« ſine principis licentia, imo ne cum Principis licentia, 11 uſus publicus 
impediatur.“ 

The 


( 928 } 


The King, therefore, cannot beſtow on the Duke of Gordon a right 
of ſhutting up the navigation of the river; neither can he, by a grant 
of cruive or other fiſhing, indirectly incommode the public right ; and 
it was accordingly ſo found in the caſe of Sir Ludovic Grant againſt 
Sir Robert Gordon, February 19. 1761. 

An ſewered for the Duke: The doctrine of the Roman law in this 
matter is inconſiſtent in itſelf, inapplicable to the preſent caſe, and re- 
pugnant to natural reaſon, and the practice of modern nations. 

In one place it ſays, that the ſea and public rivers, and the right 
of ſiſhing therein, are incapable of appropriation, L. 13. De Injuris. 
In another it admits, that an excluſive right of fiſhing in the ſea and 
public rivers may be acquired by long poſſeſſion, L. 7. De diverſis 
temporal. preferip. L. 14. De Injurus. 

The Roman law relates only to rivers which are capable of navi- 
_ gation and paſſage up and down, with veſſels of burden, at all times 
and ſeaſons, L. 1. H. 5. De Flum. The Spey is only capable of tran- 
{porting floats of timber downwards from the Highlands to the ſea, 
when ſwelled beyond its ordinary ſize, by a high flood. And no vellel, 
even of the meaneſt fize, can be navigated upward upon the river, 
beyond the influence of the tide. 

No reaſon whatever can be given why water, as well as land, ſhould 
not be the ſubject of property, ſo far as its nature will permit. Mo- 
dern nations, therefore, have uniformly exploded the idea of the ſea 
and rivers being common; Novell. Leon. 56. Selden, Mare Clauſum, 
c. 15. In particular, the law of this, and every country where the 
feudal ſyſtem prevails, has transferred to the Sovereign theſe ſubjects, 
together with all others, which, by the Roman law, were called Public. 
They are held as his property, and are part of the Regalia ; Feud. lib. 2. 
tit. 56. Craig, lib. 2. dieg. 16, Thus wreck, fiſhings in the ſea, whe- 
ther of ſalmon, or oyſters, muſcles, &c.; thus, the right of navigation 
in the ſea, and that of ports and harbours, belong to the crown. And 
theſe rights, with the powers of exaCting certain tolls and duties, it 
may either retain or transfer. 

The Duke's right of cruive fiſhing was beſtowed on his anceſtors for 
honourable ſervices. It has been recogniſed by the ſupreme courts of 
law. He is entitled to uſe it in the way moſt beneficial to himſelf, and 
cannot be prohibited from ſo doing even on account of the public good, 
without the interpoſition of parliament, and a due compenſation made 
to him. Still leſs can his right be limited at the ſuit of theſe purſuers, 
who have no grants of navigation from the crown, and, of courſe, have 
no title to challenge the erection of the cruive dikes, as detrimental 
to the navigation. 

The court, in giving their opinions, did not ſeem to regard the di- 
ſtinction betwixt public, or navigable, and private rivers. They con- 
ſidered a river, by which the produce of the country could be tranſ- 
ported to the ſea, to be a public benefit, entruſted to the King, as pater 
patriæ, for the behoof of his ſubjects in general, which could neither 
be given away nor abridged by him; and that this tranſportation, as 
the chief and primary uſe of the river, if incompatible with the cruive 
fiſhing, would prevail over it. They were, at the ſame time, of opinion, 

that 


( 93 ) 


that theſe rights were not incompatible, if not emulouſly uſed, and, 
therefore, proceeded to fix certain regulations, according to which they 
were to be exerciſed, | _ | 

By an interlocutor, dated 18th January 1781, they found, That 
the Duke of Gordon has a right of cruive fiſhing in the river Spey 
© but that Sir James Grant, and the other purſuers, ſuperior heritors on 
the Spey, have a right and title to paſs with floats and rafts down the 
* ſaid river to the ſea, from the 26th of Auguſt to the 15th of May; 
* and that, from the 26th of Auguſt to the end of March, they are 
* entitled to the exerciſe of the ſaid right of floating indiſcriminately, 
* without any reſtriction or limitation; but that, in the exerciſe of that 
* right, from the laſt day of March, to the 15th of May, the perſons 
* employed in the floating muſt give notice to the tackſmen of the 
* Duke's cruive-fiſhing, or their manager, perſonally, or at the wauk- 
* mill of Fochabers, now called the fitſhing quarters, between ſun riſing 
and ſun ſetting, and that at leaſt four hours before the floats are to 
* paſs, that the Duke's fiſhers, or others concerned in the cruives may 
* make a paſſage for the floats or rafts paſſing the cruive dikes; and, 
failing their opening a paſſage to the floats or rafts, within four hours 
of ſuch notice, allow the perſons attending the floats to open a paſ- 
* ſage for themſelves in the cruive dike, and to pals freely, and without 
© interruption.” 

And, upon a petition from the Duke of Gordon, adviſed with an- 
ſwers, replies and duplies, they, of this date, found, © that the ſuperior 
« heritors are only to float from ſunriſing to ſun ſetting. Alſo that 
they are to paſs the cruive dike /er:atim, at the place pointed out to 
* them by the Duke's fiſhers, who are always making the ſaid opening, 
* ſo as to allow the floats to paſs freely and conveniently,” 


AR. Advocatus, Ilay Campbell et James Grant. Alt. Maclaurin et alli. 


C. 


No. LIII. | June 13. 1781. 
1 r N BEE. 
Againſt 
The MAGISTRATES of LOCHMABEN. 


Priſoner, —Magitrates liable, if they do not impriſon debtors as ſoon as 
delivered to them. 


T ETTERS of caption contain the following clauſe in the charge 
for incarcerating denounced debtors: * And, if need be, that 

ye make ſteiked and lock-faſt gates, doors, and houſes, open and 
patent, and uſe our keys for _ effect, within three days after they 
a are 


1 


are charged by you therets, under the pain of rebellion, and putting 
of them to the horn, &c. Two debtors were preſented to the Ma- 
giſtrates of Lochmaben, on Tueſday, the 25th March 1779, but were 
left at liberty till Saturday, the 27th. The Magiſtrates were purſued 
by the creditor, for payment of the debt, and pleaded the above clauſe 
in their defence, as giving them a diſcretionary power of incarcerating 
at any time within the ee days. 


Upon adviſing informations, the Lords repelled the defences, de- 
* cerned againſt the Magiſtrates for payment of the debt, and 
found them liable in expences.' 


A reclaiming petition was refuſed unanimouſly. 


Lord Ordinary, We/thall, AQ. Ro. Dalzell, Alt. Lay Campbell et Geo. Currie. 


| D. 


No. LIV. DE. 


FAMES BU TC EAR T and others, owners of the ſbiß 
Owner's Good Will of Aberbrothock, | 


Againſt 


ALEXANDER MUDIE and fOHN RENNY, 
Truſtees for the Creditors of the deceaſed Charles Kenny, maſter of ſaid 


Gib. 
Preſcription.— Act 1579, cap. 83. does not apply to accompts between 
the maſter of a ſbip and its owners. 


HARLES KENNY, maſter of the ſhip called Ozoner's Good Will, 

being ſhipwrecked on the coaſt of Norway, in 1773, he himſelf 

and all his papers were loſt. Truſtees were appointed by his creditors ; 

and the purſuers claimed to be ranked upon his funds, for their ſhare 

of the freights earned by the ſhip, from April _ the date of their 
laſt clearance. 

The triennial preſcription, eſtabliſhed by act 1579, was pleaded, inter 
alia, by the defenders, and the Lord Ordinary ſuſtained it as a good 
defence ; but, upon a reclaiming petition, the Lords remitted the cauſe 
to the Ordinary ; ; and the ſame * been again brought before them 
by report, they | | 


© Repelled the defence of preſcription.” 


A reclaiming 


1 


A reclaiming petition was refuſed without anſwers. 


The court conſidered this as of the nature of an action againſt a fac- 
tor, or negotiorum ge/tor, which could only be cut off by the long pre- 
ſcription. 


Lord Ordinary, Juſtice Clerk, AQ. John Ramſay. Alt. W. Nairne. 
D. 
No. LV. | June 14. 1781. 


RICHARD FADED 

Againſt 
 HERITORS and KIRKSESSION of Hutton. 
Poor. Three year's reſidence entitles to an aliment, 


Wa deciſion, 7th March 1767, Baxter againſt the pariſhes of 

Crailing and Roxburgh, the Lords © found, that Baxter was en- 

© titled to be maintained by the pariſh of Roxburgh, as the pariſh where 

© he reſided during the immediate three years preceding his applica- 
tion for charity. 

In the preſent caſe, which was a ſuſpenſion of a judgment pronoun- 
ced by the ſheriff of Berwickſhire, the Court conſidered the law as fi- 
nally ſettled by the above deciſion; and, therefore, the three years 
reſidence being proved, they would not liſten to any arguments from 
the birth-place being known, nor to ſome other pretty ſtrong circum- 
ſtances urged for the ſuſpenders; but 


* Found the letters orderly proceeded, and the charge entitled to 
: expences. 


Lord Covington, Reporter. Ad. IW. B. McLeod. Alt. G. B. Hepburn. 


D. 


No. 
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No. LVL | June 14. 1781, 
CATHARINE GER R A N and her Huſband, 
Againſt 
Y O HN ALEXANDE R of N. Kiten 
Fiar abſolute and limited. 


LAST will was expreſſed in the following manner: T leave 
© to Catharine Gerran, ſpouſe to James M*Ghie merchant in 
« Stranraer, the ſum of L. 300 Sterling in liferent alimentary, and to 
© be divided by her among her children at any time before her death ; 
and, failing of her dividing the above ſum, it is to be divided by the 
heirs and repreſentatives of the ſaid John Alexander, the teſtator, as 
they ſhall think proper.“ 
Ilt became a queſtion upon this clauſe, how far the mother could af- 
fect the legacy? and © the Lords found unanimouſly that ſhe had only 
a right of liferent.” 

The Lord reporter obſerved, that, by many deciſions, it had been 
found that the fee was really in the parents, though the deſtination 
bore only in liferent to them, and in fee to their children; but that 
this was not ex neceſſitate, as had ſometimes been ſuppoſed, leſt the fee 
ſhould be in pendente. It was upon the preſumed will of the granter, 
who only meant a Hes ſucceſſionts to be in the children; and, there- 
fore, whenever there appeared to be intended a right of property in 
the children, the parents' right was either limited to a mere liferent, or 
conſidered as a tru/{-fee, which could be defeated. 


Lord Braxſſeld, Reporter. Act. —. Alt. James Befibeil. 


D. 


No. 


I) 


No. LVII. June 14. 1781. 


DAVID GR EI 6, proprietor of the mill of Milnathort, and 
| his Tackſman, | 


Againſt | 
ROBERT RE I D, and others. 


Thirlage, —Uſe and wont may make grindable grains infer the ſame as 


grana creſcentia, 


N this caſe, the charter and feu- contract, by which the purſuer ac- 
quired right to the mill, bore the aſtriction of all grindable grains, 
which, from the unfavourable nature of thirlages, is interpreted to 
mean only ſuch grains as the tenant has occaſion to grind ; but it was 
proven that the practice of the parties beyond the years of preſcription 
had underſtood it to be the ſame as an aſtriction of grana creſcentia. 
And the Lords, upon this uſe and wont, found * all the oats thirled, 
* ſeed and horſe corn excepted.” 


Lord Braxfield, Reporter. Act. John M*Laurin. Alt. ——, Menz:es, Clerk. 
D. 
No. LVIII. June 15. 1781. 


DAVID TO D, and others, 
Againſt 
The MAGISTRATES and TOWN-COUNCIL of St Andrews. 
Borough Royal. Mag iſtrates have no power of impoſing taxes. 
IME magiſtrates of St Andrews had impoſed, under the Jenomi: 
T nation of a cauſeway mail, firſt a halfpenny, and then a penny 


on each cart load of dung, ſold to, or carried off by, ſtrangers, from 


any inhabitant of the town. Several of the farmers in the neighbour- 
| B b hood, 
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hood, with ſome of the inhabitants of the town, brought an action of 
declarator, to have it found and declared, that the magiſtrates and 


* town-council had no right or title to impoſe new burdens, taxes, du- 


* ties, or cuſtoms, either upon the inhabitants of the city or on the 
lieges in general, who may have occaſion to reſort to the city, with 
their horſes, carts, or other carriages for dung, or any other mate- 
rials for the purpoſes of agriculture, or otherwiſe, not particularly 
ſpecified in their rights and charters, and occupied as ſuch paſt the 
years of preſcription,” &c. | | 

The Lords unanimouſly decerned in the declarator, and found the 
defenders liable in expences. 


A © _2_Þ A 2Þ a „„ 


Lord Juſtice Clerk, Reporter. AQ. H. Erſkine. Alt. Alex. Ferguſon. 
D. 
No. LIX. | | June 15. 1781. 


Mr 7 O HN O R R Advocate, Petitioner, 
Advocate. 


JT TPON the application of an advocate to be admitted notary public, 

The Lord's doubted how far the two offices could be or ought to 
be in one perſon. But the Dean and Faculty of Advocates being con- 
ſulted, there were found many precedents ; particularly Lord Hadding- 


ton, who was a judge in the court, had been a notary public; and Mr 


ofeph Williamſon was one at preſent; Mr Williamſon is one of the 


_ city-clerks of Edinburgh, and the petitioner had a view to be city-clerk 


of Glaſgow. 
D. 


No. LX. „ ᷑ = © i 
Dodo FAMES HAMILTON Phyſician, 
„ 
MARGARET and BARBARA GCIBSONS. 
Preſumption. Phyſicians fees not always preſumed paid. 
Tris preſumed in law, that phyſicians' fees, like all honoraries, are in- 
I ſtantly paid without receipt, and, therefore, action is not competent 


for the payment of them, againſt the repreſentatives of a deceaſed pa- 
| | tient, 
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tient, The Lords, however, found, that particular circumſtances may 
make an exception; and, in the preſent caſe, inter alia, repelled the 
defence founded upon this general rule. | 

The attendance for which the fees in this caſe were due, was not 
during the laſt illneſs ; for, as to that, the point has been formerly de- 
cided ; Dictionary of deciſions, vol. 2. p. 140. | 


Lord Elliack, Ordinary, Act. . Ferguſon, Alt. E/phinſton, 


D. 


No. LXI. June 20. 1781, 
YO HN THOMS 0 N Merebant in Leith, 
Againſt 


CEORGE BUCHAN A N, and others, underwriters in 
Glaſgow, 


In ſarance.Concealment of riſk vacates the policy. 
L 


N ſummer 1778, the purſuer had freighted a ſhip with a cargo to 
1 Gibraltar, from which it was to proceed to Malaga, and then with 
a new cargo to return home to Leith, 

The maſter of the ſhip, on his arrival at Gibraltar, wrote to his 
owner the following letter, dated 28th September 1778. * Sir, This is 
to acquaint you of my arrival here yelterday, after a long hard paſ- 
* ſage; and to acquaint you that there is as much danger going from 
Here to Malaga, as coming from England here, I hear that the mer- 


_ © chants at Malaga wont /biþ any goods on board Engliſh ſhips, before 


they hear of a convoy to take them from there. I am going to write 
Mr Ferry to-morrow by poſt, to hear what he thinks of it; for 
there is a great number of thips at Malaga that is chartered, and e 
* merchants wont ſhiþ aboard of them. They are ſhipping on board of 
* Spaniſh ſhips for London. 

After receiving this letter, the purſuer got the ſhip inſured by the 
defenders, to the extent of L. 600, at the rate of 25 guineas per cent. 
and ſubjoined to the policy was a note, in theſe words: The laſt 
advice from Gibraltar was, the 28th September 1778 ; and the veſ- 
* ſel arrived only the day before, and had a cargo to diſcharge. If 
* ſaid ſhip fails with convoy from Malaga or Gibraltar, bound for 
England, and arrives ſafe, L. 5 per cent. ſhall be returned.“ But 
the letter itſelf was neither communicated to the underwriters, nor put 
into the broker's hands. 

The ſhip was taken vn the very day it failed from Gibraltar; and 
intelligence of the capture was received on the very morning after the 
policy was underwritten. 
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Action for payment of the inſurance- money was brought before the 
Court of Admiralty : And the chief defence pleaded by the inſurers 
was, that the policy was vacated by the concealment of the letter of 
advice from Gibraltar. The Judge of the Admiralty repelled the de- 
fence; but the cauſe being carried to the Court of Seſſion by ſuſ- 


penſion, 


The Lords ſuſpended the letters, ſuſtained the defences and aſ- 


© ſollzied.” 


The ſame general arguments on both ſides were pleaded in this caſe, 
as in the caſe, Stewart contra Moriſon, decided 19th January 1779 ; 
(collected by Mr Ogilvie) and the Court conlidered the rule laid down 
in that deciſion as eſtabliſhed law, viz. * That the perſon who applies 
* for inſurance of a ſhip or cargo in foreign parts, is not bound to 

produce all his letters of intelligence concerning the voyage or adven- 
ture; yet he is bound, fully and fairly, to communicate every mate- 
« rial circumſtance of his intelligence, from which any probability of 


hazard may ariſe. 
Lord Juſtice Clerk, Reporter. Act. Lay Campbell. Alt. Jo. M:Laurin, Clerk, M*Kenzte. 
D. 


No. LXII. | . June 29. 1781. 


DUKE f ARGYLE, 
Againſt 
. » MLELN. 
Proving the tenor. —Caſus amiſſionis. 


HE family of Argyle had, for more than a century, been in poſ- 

ſeſſion of conſiderable eſtates formerly belonging to the M*Leans 

of Dowart, when, in the 1771, Sir Allan M*Lean made an attempt to 

recover the antient patrimony of his houſe, by a proceſs of reduction 

and improbation, raiſed in the name of M*Lean of Drimnin, as his 
truſtee. 

In this proceſs, the Duke of Argyle produced writs, and proved poſ- 
ſeſſion ſufficient to exclude the purſuer's title, as to moſt of the eſtates in 
queſtion ; but was found obliged to ſatisfy the production, as to certain 
parts of the lands of 8 then poſſeſſed by Sir Allan, under leaſe 


from his Grace. 
In 
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; In the year 1634, the repreſentatives of the two families entered 
into a contract, whereby Sir Lauchlan M*Lean became bound to re- 
ſign, in favour of Lord Lorn, certain eſtates ; and, in particular, the 
lands of Broloſs and the twenty- four merk five ſhilling-land of Arrois, 
for a feu- right to be granted him by his Lordſhip. In the year 163 7. 
Lord Lorn obtained a charter from the crown, containing a de nows- 
damus, by which the whole lands ſpecified in the contract, were e- 
rected into a barony, to be called, © the Barony of Arrois.” In the 
year 1642, his Lordſhip, then Marquis of Argyle, granted Sir Lauchlan 
a feu-charter in terms of the above agreement ; but, in the 1672, his 
fon Archibald, Earl of Argyle, found it neceſſary (as was alledged) 
to raiſe an action of declarator of irritancy of ſaid feu-right, ob non ſo- 
tutum canonem, in which he obtained decreet. This decreet, however, 
was amiſſing, and could not be diſcovered upon record. The Duke 
of Argyle, therefore, in order to complete the titles which were now 
called for, brought an action for proving the tenour of this decrect ; 
and the matter being heard in preſence, it was 

Pleaded for the pnrjuer : The ſituation of the family of Argyle, 
about a century ago, 1s well known. In the 1681, the Earl of Ar- 
gyle was tricd for his explanation of the teſt impoſed that year ; was 
found guilty, impriſoned, and forfeited, Having made his eſcape, 
he lived abroad for ſome years; but was afterwards taken, and be- 
headed at Edinburgh, in 1685. In the mean time, his papers had 
been carried off and concealed by ſome of his friends; but being diſ- 
covered, as Lord Fountainhall obſerves, Val. I. p. 504. were after- 
wards removed to Edinburgh, by order of the privy council. It is prob- 
able, therefore, that the decree in queſtion was loſt about this period, 
and in conſequence of ſome of theſe removals. 

Nor is it at all improbable, that this decree ſhould not be found upon 
record; becauſe, till the 1738, when an act of ſederunt put matters up- 
on a proper footing, it appears that the records were kept in a very 
ſlovenly and imperfect manner. | 

But the real exiſtence of the decree in queſtion is proved by various 
documents. 1%, The minute-book of the court of ſeſſion bears an 
entry of ſuch a decree, of date 13th November 1672. 240, An old 
inventory-book belonging to the family of Argyle, mentions a decree 
of preciſely the ſame date, and deſcribes it as being a decree of reduc- 
tion of MLean of Dowart's rights to the /ands and barony of Arrois and 
Broloſe, for not payment of the feu-duty. Ztio, In a proceſs of removing 
from the lands and barony of Arrois and Broloſe, in the year 1673, this 
decree ob non ſolutum canonem is ſpecially founded on; as it is, 4%, 
In another proceſs of removing in the 1674, and alſo in the executorial 
letters which followed at the Earl's inſtance. From theſe documents 
it is clear, that ſuch a decree as that in queſtion once exiſted; and the 
circumſtances above mentioned ſeem ſufficiently to account for the 
manner in which it came to be loſt. | 

Anſwered : The production already made ſhows that the title- 
deeds of the family of Argyle are in the beſt order; and, it is ra- 
ther extraordinary that this /#ppo/ed decree only ſhould be amiſſing. 
But the proving the tenour of a decree of the court of ſeſſion, is al- 

Ge together 
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together new. The warrants of every ſuch decree muſt neceſſarily be 
among the public records; and, where theſe do not appear, the legal 
preſumption is that they never exiſted. It is even doubted, whether 
the preſent action is competent; for, when the records of the commiſſion 
of teinds were deſtroyed by an accidental fire, i it required a ſpecial act 
of parliament to enable the court to proceed in eſtabliſhing the tenour of 
the loſt deeds. At any rate, the purſuer has here proved no ſpecial 
caſus amiſſionts ; and, in the late caſe of Campbell of Shawheld, that was 
found to be an eſſential requiſite. 

Obſerved on the Bench : It would be dangerous to allow the tenour of 
bills and other {imple obligations to be proved, unleſs where the ca/us 
am:ſionts is very ſpecial, becauſe they are uſually given up upon pay- 
ment, and no ſeparate diſcharge is granted. This was the caſe as to 
Mr Campbell of Shawfield. But here, where the deed was of a per- 
manent nature, there is no fuch danger ; and it is unneceſſary to prove 

a ſpecial caſus amiſſionis, that circumſtance being preſumable from its 
NON-appearance. 

As therefore it was evident, that ſome ſuch decree as that in queſtion 

had once exiſted, the court allowed the action to proceed.” 


AQ. Lay Campbell et Croſbie. Alt. Laurin. 


No. LXIII. : July 3. 1781. 
'  PUTRICK-HOME, 


Againſt 
E LIZ ABE TVA and F EAN WOOD. 


Juriſcliction of the court of ſeſſion. — Effect of a decree of exception in terms 
7 4 the act 5th Geo. I. chap. 22. 


PON the attainder of George Home of Wedderburn for his ac- 
ceſſion to the rebellion 1715, Robert Wood, portioner of Whit- 
ſome, one of his vaſſals, applied to exchequer, in terms of the 1(t 
Geo. I. chap. 50. commonly called the Clan-a&t, and obtained a char- 
ter from the crown ; which right was afterwards, 10th September 
1719, e by a decree of exception, in terms of the act Sth 
Geo. I. chap. 2 
Under this laſt Natute, a claim to the whole eſtate of Wedderburn 


was likewiſe entered by Ninian Home, who, in virtue of certain adjudica- 
tions, 


( 


tions, &c. ſubſiſting in his perſon, previouſly to the forfeiture, was 
found, 16th September 1719, to have right to the property of the 
ſaid lands and others mentioned in the exceptions. And it was alſo 
found, that the ſaid George Home had no right or title to the ſaid 
; lands and others aforeſaid, upon the 24th day of June 715 years, 
* (the retroſpective date of the ſtatute) nor at any time fince ; and that 
* the public has no right nor title to the ſaid lands and others, by the 
« attainder of the fuid George Home. | 

In the 1729, Ninian Home expede a charter of the eſtate ; and, 
a few years afterwards, diſponed it to the heir of the tamily, who, in 
the 1746, called Wood and ſome others of the vaſſals in a proceſs of 
reduclion, declarator, and non-entry. This proceſs, however, was ne- 
ver brought to a concluſion, till Mr Patrick Home, having ſucceeded to 
the eſtate of Wedderburn, revived it againſt Wood's repreſentatives ; 
for whom it was 

Pleaded in defence : However valid the decree obtained by Ninian 
Home may be, ſo far as the public is concerned, it can have no ef- 
fect in a queſtion with thoſe who are not parties to it. Neither can it 
invalidate the previous decree, in virtue of which Robert Wood and 
his ſuccellors have, ever lince, held the lands of Whitſome as vaſſals of 
the crown, 

The claims upon which theſe hw proceeded, were both in court 
at the ſame time, and they were both oppoſed by the fame counſel, on 
the part of the public. Yet no notice was taken of any inconſiſtency 
between them. Mr Ninian Home neither oppoſed Wood's claim, nor 
attempted to ſet the decree aſide after it was pronounced. The reaſon 
of all this is obvious. The truſtees for the public were happy that an 
opportunity offered to fave the family of Wedderburn. But they, as 
well as Mr Home himſelf, were ſenſible that fo far as a private party 
was concerned, the plain rules of law were not to be departed from; 
nor would Mr Woods claim, made under the authority of an expreſs 
act of parliament, be refuſed without injuſtice. 

Anſwered : The ſtatute under which Mr Ninian Home claimed, 
did not require that the vaſſals ſhould be made parties. It was a pub- 
lic law, which was to take effect in the courſe of a few months, and 
to which the attention of all concerned was called forth. Mr Wood, 
therefore, ought to have oppoſed Mr Home's claim, as far as it affected 
his right; and his not doing ſo, leaves it to be preſumed, that he was 
ſatisfied of the juſtice of that claim. 

Mr Home, on the other hand, had no title to oppoſe Wood's claim, 
till his own was ſuſtained ; and then it appeared unneceſſary to bring 
it under challenge ; becauſe the decree in his favour having declared, 
that George Home of Wedderburn had no eſtate in him, which could: 
be forfeited, it followed as a neceſſary conſequence, that the decree, ex- 
cepting this ſuperiority from the ſuppoſed forfeiture, was altogether 
ineffectual. 

The defenders alſo endeavoured to ſhow, that Ninian Home's claim 
was ill-founded ; but the court were of opinion, that they had no 
power to review a decree of exception pronounced under the authort- 


ty of the flatute above mentioned; and, therefore, adhered to the 
Lord 
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Lord Ordinary's judgment, which was, In reſpect that, by the 
* decree in favour of Mr Ninian Home in the 1719, it is declared 
* that the crown, the defender's author, had no right to the lands 
* and eſtate of Wedderburn, (of which the ſuperiority of Whit- 
* tome was a part) by the attainder of George Home; therefore, ſuſ- 


© tains the reaſons of reduction.” 


Lord Ordinary, Stanefield, AR, R. Dundas, Alt. A. Abercrombie. Clerk, Tat. 


L. 


No. LXIV. July 3. 1781. 
YAM ES THOMSON, 
ai 
WILLIAM PAC AN 
Minor.—Quadriennium ulile. | 


T AMES THOMSON, a minor, granted a receipt, along with his fa- 

ther, for two bills, which they became bound to give back entire, 
or otherwiſe to pay the contents to William Pagan the original ho!der 
of them. The bills were delivered to the father, who afterwards be- 
came inſolvent ; and Pagan, at the diſtance of ten or twelve years, 
brought an action againſt the ſon for payment, or re-delivery. He a- 
gain brought a reduction of the debt, ex capite miuorennitatis, in which 
it was 

Pleaded for Pagan That the action was incompetent, as not ha- 
ving been brought within the guadriennum utile ; Erſkine, larger Inſti- 
tute, p. 133. Y 35. 2 | 

Anſwered: A diſtinction ſhould be made between deeds which are 
iþſo jure null, and deeds which are valid till cut down by a reſciſſory 
action. 

Of this laſt kind are deeds granted by a minor who has no curators; 
or by one having curators, with their conſent. Theſe ſubſiſt till ſet 
aſide in a proper action; and that action cannot be brought after the 
quadriennium utile is expired. 

But, where deeds are granted by a minor, having curators, without 
their conſent, there is no occaſion for a reſciſſory action. They are 
iffo jure null. The guadriennium ntile does not apply; and the excep- 
tion ariſing from the minority of the granter need not be pleaded, till 
he ſinds it neceſſary to defend himſelf againſt the conſequences of his 
imprudence. | 


This 


(+ 


This diſtinction we have borrowed from the Roman law; and it is 
7 by all our lawyers, particularly by Lord Bankton, E. 1. tit. 7. 

In the preſent caſe, the purſuer was certainly under the legal cura- 
tory of his father, But no curator can be aufor in rem ſuam; and, 
therefore, his conſent to the deed in queſtion, of which he himſelf was 
to reap the whole advantage, was the ſame as if no conſent whatever 
had been interpoſed. : 

As the deed was clearly in favour of the father, who could not be 
autor in rem ſuam, the court adhered to the judgment of the Lord Or- 
dinary, * ſuſtaining the reaſons of reduction. 


Lord Ordinary, Kennet, Act. Cha. Hay. Alt. D. Armſtrong, Clerk, Colquhoun. 


I. 


No. LXV. July 3. 1781 


HELENUS HALKERSTOM 
Againſt 
FAMES WEDDERBUR N. 


Right of a conterminous heritor as to trees protruding from another's 
property. 


R HALKERSTON, thinking his garden at Invereſk injured by a 

row of elms, the branches of which hung over it from the gar- 

den of Mr Wedderburn, applied to the ſheriff for redreſs. After vari- 

ous ſteps of procedure, the cauſe was removed to the Court of Seſſion 

by advocation ; when the following abſtract queſtion came to be con- 

ſidered, viz. Whether a perſon is bound to allow his property to be 
overſhaded by the trees belonging to a conterminous heritor ? 

Pleaded for Mr Wedderburn : The climate of Scotland is ſuch as 
has induced the legiſlature to encourage the planting of foreſt-trees in 
hedge-rows for the ſake of ſhelter ; and, for ſome time, it was even 
impoſed as a duty upon every proprietor ; act 1661, cap. 14. This, 
however, would have been an eluſory enactment, if the common law 
permitted a conterminous heritor to lop ſuch trees, whenever their 
branches extended beyond the line of march. By the common law, an 
heritor may plant ſo near the march, in prædiis ruſticis, that the trees 
will protrude their branches _ a air, over the adjacent ground; 

| nor 
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nor is there any thing in that law, which authoriſes the conterminous 
heritor to lop off ſuch branches, unleſs he can qualify a material da- 
mage ariling from their protruſion. 

In England, as well as in Scotland, the highways are underſtood to 
be veſted in the King, for behoof of the public ; yet, in both kingdoms, 
ſtatutes have been found neceſſary to authoriſe Juſtices of the Peace, 
way-wardens, &c. to cauſe prune trees hanging over the road; which 
could not have been the caſe, had the common law allowed any ſuch 
power to a conterminous heritor. | 

In like manner, though the Roman law allowed the proprietor of 
a predium rufticum to prune ſuch trees to the height of fifteen feet, 
yet this was not a right inherent in him upon the principles of com- 
mon law, but was derived from the laws of the twelve tables, and con- 
firmed by an edict of the Prætor; L. 1.4 7. 8. 9. J. De arb. ced. And 
this very limitation of the right ſhews, that the Romans did not think 
the protruſion of branches in itſelf any encroachment upon the right of 
property; except ſo far as it obſtructed or impeded the immediate exerciſe 
of it. They conlidered the air as a res communis, incapable of appro- 
priation ; and thought, that no encroachment upon it afforded a pro- 
per ground of challenge. 

Anſwered for Mr Halter/lon : It is underſtood to be a general 
rule of law, that no perſon 1s entitled to encroach upon the property 
of another, unleſs he can ſhew a right of ſervitude to that effect. One 
may dig a trench upon his own property, though the effect of it may 
be, to cut the roots, and deſtroy the whole of his neighbour's trees. 
He may raiſe his wall to any given height; and, in doing ſo, he may 
cut down every branch that ſtands in his way, While a branch from 
his neighbour's tree does him no harm, he will allow it to remain, up- 
on the ſame principle of good neighbourhood, that he allows him to hunt 
over his fields, or to angle in his ſtream. But the moment this branch 
does him a real or an imaginary injury ; whenever, in ſhort, he withes 
to remove it, the law entitles him to do ſo, in the ſame manner, and 
upon the ſame principles, that it entitles him to protect his property 
from any other kind of encroachment. | 

The regulations for the encouragement of planting and incloling, 
introduced by the act 1661, can never apply, with any propriety, to 
two contiguous gardens in the village of Invereſk ; and it is not very 
obvious how the powers given by ſtatute to the public officers entruſt- 
ed with the care of high-ways, at all derogate from the private right of 
parties 4% demand what they are impowered 10 do. 

Neither does the argument on the other fide derive any ſupport 


from the Roman law. The edict referred to, related only to Pprædia 


ruſtica; but, where a ſimilar encroachment was made upon a prædium 
urbanum, as ſeems more properly to be the cafe here, another edict of 
the Prætor authoriſed the whole tree to be cut down; L. 1. H 2. F. 
De arb. ced. At any rate, it is nothing to us, in what manner the 
Romans choſe to limit the natural right now contended for. Under 
an Italian ſun, it might probably be thought, that there could not be 
too much ſhade; but the ſame idea can never be entertained in a 


northern climate ; and, accordingly, the learned Groenwegen, in his 
treatiſe, 


41 


treatiſe, De legibus abrogatis et inuſitatis, in Hollandia viciniſque regio- 
bus, ſays expreſsly, Si arbor fundo, vel ædibus alienis impendeat 
* noſtris et Gallorum moribus, non totam arborem a ſtirpe exſcindere, 
© ſed id quod ſuper excurrit in totum adimere licet; tit. De arb. ced. 


The court had no doubt upon the principle; and, therefore, adhered 
to the Lord Ordinary's interlocutor, Remitting the cauſe to the 
ſheriff, with this inſtruction, that he find Mr Wedderburn is bound 

* to prune his trees in ſuch a manner, as they may not hang over the 
© mutual wall, and thereby be of prejudice to Mr Halkerſton's fruit 
and garden.“ 


Lord Ordinary, Brax feld. Act. Alex. Abercrombie, Alt. Croſbie. Clerk, Campbell. 


L. 


No. LXVI. E ODE MN DIE. 
YORK-BUILDINGS COMPANY, 
Againſt 
WAUCGHOP E. £7» aq 
Juriſlition of the Court of Sefſion,—Preſeription. 


AMES WAUCHOPE acquired right t6 an old debt on the eſtate of 

Earl Mariſhal, which had been aſcertained by decree of the com- 

miſſioners, and declared to be a ſubliſting charge on the eſtate, in terms 
of the act 4th of George I. | 

The York-Buildings Company, to whom the Mariſhal eſtate was 
fold, tranſacted this, along with the other debts affecting it, and gave 
Mr Wauchope, in payment, four of their transferable bonds, amount- 
ing to L. 325 Sterling: He, on the other hand, obliging himſelf to 
grant the Company a proper conveyance of the debt, upon actual pay- 
ments being made; but, at the ſame time, reſerving the effect of his 
diligence and other rights, in caſe of non-payment. 

When the Company came to accompt in exchequet for the price of 
the eſtate, it was agreed that they ſhould be allowed credit for what 
ſums they had actually paid in tranſacting the debts affecting it. But, 
as no direct or ſufficient youchers were produced, to ſhow that the 


four bonds above mentioned had been paid, the Barons determined, 
. That 


90 


That they wry not give the company allowance out of the price of 
© the eſtate, for the ſum of L. 375 Sterling, ſaid to be paid to Mr 
* Wauchope.* They afterwards refuſed a petition preſented by the 
Company. And theſe judgments were affirmed by the houſe of Lords, 
upon appeal, | 

In the mean time, the company had brought an action before the 
court of ſeſſion, againſt Mr Wauchope's. repreſentatives, concluding, 
that they ſhould make up titles, and denude in terms of bis obligation; 
and the defenders not appearing, decree was pronounced in terms of 
the libel, When, therefore, the queſtion was finally determined a- 
gainſt the Company in the court of exchequer and Houſe of Lords, 
for want of ſufficient vouchers of payment, they proceeded, in the view 
of ſupplying that defect, to carry the decree of the court of ſeſſion into 
execution. A ſuſpenſion, however was obtained ; and, in diſcuſſing 
the reaſons, it was 

Pleaded for the ſuſpenders: The obligation founded on had fallen 
by the negative preſcription, long before any demand was made in 
conſequence of it; at any rate, as actual payment was the condition of 
that obligation, nothing but a direct proof of ſuch payment can entitle 
the chargers to the conveyance they are now inſiſting for. No ſuch 
proof, however, has yet been brought, as is evident from the judgments 
both of the court of exchequer and Houſe of Lords. Theſe Judgments 
cannot ſurely be reverſed in the preſent proceſs ; and, although it were 
competent to do fo, it ſeems abſurd that the ſuſpenders ſhould be obliged 
to grant an aſſignation acknowledging a payment to have been made, 
which does not conſiſt with their knowledge, and has not yet been pro- 
perly inſtructed. 

The ſuſpenders, it is true, have not the bonds to produce; nor have 
they hitherto attempted to prove the tenour, or aſked payment of them, 
but that they may do or not, as they ſhall be adviſed. "Theſe bonds 
may {till be recovered ; and were the ſuſpenders to grant the convey- 
ance now demanded of them, which muſt neceſſarily proceed upon the 

narrative of payment, they would for ever be precluded from making 
any advantage of them. | 

Anſwered for the chargers: There are here no termini habiles for 
pleading the negative preſcription. For, it, the preſent demand is 
founded not merely on an ob/;gatzon, but on a duty which every good 
man owes to his neighbour, and which, therefore, cannot preſcribe. 
Unuſqmfque præſumitur conſentire in id, quod ſibi non nocet, et alleri 

prodeſl, The ſuſpenders cannot, by any direct action, recover a ſix- 
pence of this debt, becauſe the bonds are preſcribed many years ago. 
They can, therefore, loſe nothing by the conveyance demanded; while, 
on the other hand, the chargers, if that conveyance is with-held, muſt 
again pay a ſum of money, which there is good reaſon to believe 
they have already paid, though the evidence of payment is in ſome 
ſort defective. 24ly, The preſent demand reſembles an action of war- 
randice. It was not, till lately, that the Barons of exchequer ultimately 
IJrfallowed the chargers claim ; and the preſcription can oaly run from 


che date of their judgment. 


The 


1 


The obligation then being ſtill in force, the ſuſpenders muſt produce 
the bonds in queſtion, or they muſt grant the conveyance demanded. 

It is clear, that theſe bonds have either been paid, or are ſtill outſtand- 
ing. In the one caſe, the condition of the obligation has been fulfilled ; 
in the other, a debt remains upon the eſtate, for which the chargers are 
entitled to have credit in accompting with the crown, 


Nor are the chargers barred from inſiſting, by any orders pronoun- 


ced by the court of exchequer upon this matter. 'The Barons have no 
juriſdiction as a court of record, except in matters of revenue. They 
are here ſettling the price of the Mariſchal eſtate, as commiſſioners of 
the treaſury; and, although, in that character, they neceſſarily heard 
and decided upon the claims of parties, yet they did ſo, only in 
their Mcial, not in their ſudlicative capacity. Their opintons could not 
prevent any of the parties from bringing an action before the court of 
ſeſſion; and to the judgments of this court the Barons of exchequer 
mult give eſſect, whatever may be their own ſentiments; agreeably to 
the determination of a late caſe between Captain Elphingſton and Mr 
Haldane of Gleneagles, aſſirmed by the Houſe of Lords. Indeed, the 
appeal in the preſent caſe was diſmiſſed as competent, for this very 
reaſon, that the Barons had not given judgment as a court of Judica- 
ture, but had diſallowed the claim as commiſſioners of the revenue, 
whoſe reſolves could be altered by the Lords of the Treaſury alone. 


The Lords“ found ſufficient preſumptive evidence that the four ſe- 
veral bonds in queition, granted by the York-Buildings Com- 
© pany to James Wauchope, late merchant in Edinburgh, amount- 

ing to three hundred and twenty-five pounds Sterling, are ſatiſ- 
fied and paid by the York-Buildings Company ; that no preju- 
dice can ariſe to the repreſentatives of the ſaid James Wauchope 
from granting the conveyances of the ſaid debt now purſued 
for, in favour of the York-Buildings Company and their credi- 
tors, and of conſequence that the defenders have no intereſt to 
plead the negative preſcription ; and, therefore, decerned and 
ordained them to convey and make over ſaid debt accordingly, 
but with warrandice from their own fact and deed allenarly.“ 
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Lord Ordinary, Alva, Act. G. B. Hepburn, Alt. M:Laurin. Clerk, Colquhoun, 
L. 
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No. LXVII. Ju 3. 1781. 


FAME S E, 
Againſt 


%% . 
Expence of a diſcharge and conveyance, 


GILVIE granted an heritable bond to Fyfe for L. 150 Sterling, 
on which an adjudication followed. The incorporation of 
hammermen of Canongate, who were alſo adjudging creditors, agreed 
to pay up the debt, on getting a conveyance of the ſecurity. Fyfe re- 
ſtricted his penalty to the expences he had really laid out, with inte- 
reſt from the date of each diſburſement; and received payment ac- 
cordingly. The conveyance was made out by the aſſignec's agent; 
and a demand having been made upon Fyfe, for ſo much of the ex- 
pence thereof, as was reckoned equivalent to that of a ſimple diſcharge, 
he brought the matter before the court by ſuſpenſion, and 
Pleaded : The ſuſpender, in virtue of his adjudication, was entitled 
to have drawn his whole accumulated ſum with intereſt; and it was 
only on condition of getting Eis principal and intereſt paid down to 
him, without any deduQion, that he agreed to give up his penalties. 
It would, therefore, be contrary both to good faith and equity, ſhould 
the charger, at the ſame time, be allowed to keep his diſcharge, and to 
get back any part of the conſideration which he gave for obtaining 
it. 
It is perhaps the common, but by no means the wniver/al, practice, 
that the creditor pays for the diſcharge. But this practice is evidently 
wing to there being no other proper fund for the payment of ſuch 
expence; and, therefore, it can have no influence here, where there 
was a fund, namely, the penalties, more than ſufficient for that pur- 
poſe. Had the ſuſpender paid the expence now demanded, there is 
not a doubt but he might have charged it againſt his debtor, and have 
inſiſted for payment of it out of the penalties, before denuding. And, 
had the charger refuſed to allow theſe expences at that time, the con- 
ſequence muſt have been, that the ſuſpender would have held by his 
adjudication, and would have drawn in the name of penaltics about 
L. 25 Sterling more than he received by the tranſaction in queſtion. 
Anſwered : Although the penalty in a bond appears ex fgura 
verborum to be forfeited, upon the debtor's failing to make payment, 


yet, equity has interpoſed to moderate the rigour of the obligation, 
and 


„ 


and has in practice reſtricted the claim of the creditor to the expences 
he has actually incurred in recovering his debt. In this view, the ſti- 
pulation has nothing really penal in its nature. It is only intended to 
put it in the creditor's power, without the trouble of a ſeparate action, 
to recover what expences he may have incurred in operating his pay- 
ment; and, therefore, the creditor can exact no more of it than the 
amount of thoſe expences, which he could have recovercd by an action 
at common law, 

But, where no penalty is ſtipulated, it is clear that the expence of 
the diſcharge could not be recovered by a ſeparate action, like the ex- 
pence of diligence ; and, upon the ſame principle, where the obliga- 
tion contains a penalty, the expence of the diſcharge cannot. be taken 
out of it, In ſhort, the creditor is in no caſe entitled to receive more 


than his principal, intereſt, and expences of diligence. If he receives 


payment of his debt when due, he muſt himſelf, by the common prac- 


tice, be at the expence of the diſcharge ; and he is bound to be at the 
ſame expence, upon recovering his debt, and the expence of his dili- 
ligence, which is all that the debtor's delay of payment has occalioned, 


The court had no doubt, that, in practice, it is uſual for the creditor 
to pay the expence of the diſcharge. But, as the creditor here 
had given up his penalties, they thought he ſhould not be liable. 
They, therefore, ſuſpended the letters /mpliciter ; and found the 


charger liable in expences. 


A reclaiming petition was refuſed without anſwers. 


Lord Ordinary, Alua. Act. H. Er/lne. Alt. C. Hay. Clerk, Tar. 
Le 


No. LXVIII. July 4. 1781. 


G RIERS 0. 
Againſt 
WILLIFF AM Kr 


Writ defeftrve in folemmities, —Jus mariti. 


T 7 ILLIAM KING, by his father's ſettlement, was left ſole heir 
and executor, burdened with the payment of L. 20 Sterling 


to each of his ſiſters, payable the firſt term after his deceaſe, with 
| We 
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the due and ordinary annualrent from the ſaid term, during the non- 

payment thereof.” 

Robert Grierſon had married one of the ſiſters, ſeveral years before. 
She ſurvived her father; and, ſome time after her death, Grierſon 
brought an action, in name of his children, againſt his brother-in-l aw, 
for payment of the legacy above mentioned. King produced a dif- 
charge by Grierſon, againſt which it was, zuler alia, 

Pleaded for the Purſuer : Imo, The diſcharge founded on, is not 
holograph ; the writer is not deſigned ; nor are there any vitneſſes 
either deſigned or ſubſcribing. In terms, therefore, of the act 1681, 
it muſt be null and void, and can make no faith in judgment.” 

The deciſions upon this point are numerous; Dictionary, voce 
Writ; and there are many of a recent date: December 26. 1752, 
Graham contra Grierſon, Fac. Coll. vol. 1. No. 55.; Mackenzie and 


Lawſon contra Park, November 29. 1764; Sheddan contra Sproul- 


Crawford, July 6. 1768. ; and Crilhton and Dow contra Syme, July 
25. 1772. But one that more particularly applies to the preſent caſe 

is, the deciſion in the 1763, Creditors of Young contra Little, where 
a diſcharge of a legacy of L. 20 Scots, conceived in the form of a 
miſſive letter, and ſubſcribed before t witneſſes properly deſigned, 
was found to fall under the ſtatute, as wanting the de/ignation of the 
writer, 

2do, Robert ons had no right to diſcharge the legacy in queſ- 
tion. By his father-in-law's ſettlement it was declared, that this pro- 
viſion ſhould bear intereſt from the term of payment. As, therefore, 
it was a ſum that, before the act 1661, cap. 32. would have been ac- 
counted heritable, it ſtill remains fo guoad the rights of huſband and 
wife; and conſequently, could not fall under the jzs mariti, or be pro- 
perly diſcharged by the huſband. 

Anſwered : Imo, The deſign of all the ſtatutory ſolemnities of 
writings is, to guard againſt forgery ; and, where the verity of the 
ſubſcription, as in the preſent caſe, is not denied, the deed, though 


defective in theſe ſolemnities, ſhould be binding upon the party, ex- 


cept in caſes where the law or practice has made 07:ting an eſſential 
requiſite ; Bankt. B. 1 tit. 11. ( 48. ; November 26. 1695, Beattie ; 
and July 15. 1739, Croſbie. It is to theſe caſes that the ſtatute more 
particularly applies; while others have, in practice, been exempted 
from the ſhackles of form, and are daily ſuſtained, though deſtitute 
of all the ſtatutory ſolemnities; Campbell contra Lennox, December 
18. 1739; Foggo contra Milliken, December 20. 1746 ; Henderſon 
contra Murray, December 5. 1765; and Clark contra Roſs, January 
I 

E36 deciſions, too, are collected in the Dictionary, voce Privi- 
leged Writs, where deeds defective in point of form have been ſuſ- 
tained; and, among theſe, diſcharges are particularly mentioned. It 
is true, that moſt of the caſes there obſerved, were of diſcharges be- 
tween maſters and tenants, But, if the raflicity of tenants is ſufficient 
to exempt them from legal forms, the ſame mild maxim ſhould be ex- 
tended, without reſerve, to all tranſactions which appear to be negotia 
inter ruflica ; a and will apply, with the greateſt propriety, to ſuch a 


caſe 


En 


caſe as the preſent, where, perhaps, neither of the parties ever ſaw or 
heard of a diſcharge, but in its ſimpleſt form. | 
240, Although the act 1661, cap. 32. declares, iz general, that obli- 
gations for ſums of money, containing a clauſe for payment of annual- 
rent, ſhall not fall under the jus mariti; yet, the legiſlature certainly 
ointed at ſuch obligations only as are conceived in the form of a bond, 
ſtrictly ſo called; and by no means to thoſe common obligations, where 
the intereſt is ſtipulated, principally as a ſpur to make the debtor more 
punctual in his payment; Erſkine, b. 2. tit. 2. § 10. Gillhagie contra 
Orr, December 13. 1735. This is always to be preſumed, where the 
intereſt is made to run, not from the date of the obligation, but from 
the term of payment; but, were ſuch a clauſe to alter the nature of 
the obligation, from moveable to heritable, the jus mariti would be ex- 
cluded in many caſes, where it has never once been doubted that it 


takes place. 


This laſt point was thought to depend altogether upon the circum- 
ſtance, whether the term of payment had come or not before the 
date of the diſcharge ; which the papers left uncertain. But the 
court being of opinion, that the tran ſaction was ſuch, as rendered 
writing eſſential, and required the ſtatutory ſolemnities, they 
© repelled the defence founded on the diſcharge. 


Lord Ordinary, Kaumes. AQ. R. Cullen, Alt. Mark Pringle. Clerk, Tait 


J. 


No, LXIX. | July 4. 1781. 
HEPBURN and S OM M ERV IL E, 
Againſt 
CAMPBELL — 


Sale, Error in ſubſtantialibus. 


heirs of line were adviſed to bring the unentailed eſtate to ſale, 
under the act 1695, cap. 24. Part of this eſtate, conſiſting of ſome 
borough-acres in the neighbourhood of Renfrew, was purchaſed by Mr 


Campbell, the heir of entail ; but, before the ſale came to be reported, 
| |S or 


[ ron the death of James Campbell of Blythſwood, his apparent 
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or any interlocutor pronounced, it was diſcovered that a miſtake had 
been committed in fixing the upſet price according to the proven ren- 
tal of two acres and a half; whereas the ſubjeas really amounted to 
ſeven acres. A queſtion, therefore, aroſe, whether Mr Campbell, in 
virtue of his -purchaſe, had right to the whole, or to a part only of 
theſe acres ? | 

Mr Campbell contended, That he had right to the whole ; becauſe the 
different parcels compoſing the feven acres, were all ſþecially enume- 
rated in the ſummons of ſale ; and becauſe, in the letters of publica- 
tion, and in the minutes and articles of roup, all the unentailed acres 
are ſaid to be expoſed. 

The apparent heirs, on the other hand, referred to the advertiſement 
in the news papers, wherein the lands expoſed to ſale were limited by 
a ſpeciſication of hor proven rental, and to the ſtate of the procels, to 
{how that ſaid rental applied to no more than two acres and a half. 

Obſerved on the bench: Every ſale, whether voluntary or judicial, 
may be ſet aſide by an error in ſubſtantialibus ; nor will even a decree 
of ſale be ſufficient to bar a purchaſer from pleading ſuch an error ; as 
was determined in the caſe of Dalmahoy. But here no decree has 
been pronounced; there ſeems to have been an error on both ſides; 
and neither party is entitled to take advantage of the other's miſtake. 


The court found, That no more of the borough acres were ſold 
© than to the extent of two acres and a halt, and that the re- 
© mainder of theſe acres ſtill remained to be fold ; but that it was 
optional to Blythſwood, either to hold the purchaſe, or to reject 
the ſame, as he ſhould think fit.” 


Lord Ordinary, Monbodds. Act. Lay Campbell. Alt. Tait, Clerk, Campbell. 


J. 


No. LXX. July 4. 1781. 


ALEXANDER MH. XE NZ IE, 
Againſt 
G UL 4b £ |, and ofbers. 


Removing. —Rental-rights. 


T the judicial fale of the Winton eſtate, belonging to the York- 
Buildings Company, two lots were purchaled by Mr M*Kenzie ; 

who, having expeded a charter, and taken infeftment, purſued an ac- 
tion 


( 


tion of removing againſt the whole tenants and poſſeſſors of the ſub- 
ject. 

Among the defenders in this proceſs, were the inhabitants of the 
village of Seaton ; many of whom, together with their predeceflors 
and authors, had for ages poſſeſſed, for a trifling duty, the ſmall tene- 
ments from which they were now to be removed. Iheſe fubjeQs had 
been long conſidered by them as their property ; they had deſcended 
from father to ſon ; they had been tranſmitted to diſponees ; heritable 
ſecurities had been taken upon them ; and they had been carried by 
legal diligence. The preſent poſſeſſors, however, had no feudal tithe 
to produce ; and, therefore, found it necellary to defend their poſlei- 
ſion upon the following grounds, 

Pleaded for the defenders : Imo, The ſubjeQs in queſtion did not 
fall under the forteiture of the Earl of Winton ; they never belonged 
to the York-Buildings Company; they made no part of Mr M*Ken- 
zie's purchaſe; and, therefore, he has no title to purſue a removing 
from them. | 

20, Not only are the defenders entitled to maintain their Qn, 
againſt one whole title to remove them appears defective; but they 
are themſelves proprictors of the ſubjeas, having ſuch a right as renders 
them rremoveable, 

That the defenders do not produce eiten titles, in the ſtrict form 
now practiſed, is not inconſiſtent with their being proprietors. It is 
no more than always happens, where the right 1s older than the re- 
cord. The antient titles may be kept up by poſſeſſion alone, without 
ſubmitting to the modern forms of conſtitution by charter and ſelzin, 
which, as far down as the reign of James IV. were termed new iu 
vention. Such was the opinion of the court, and ſuch was the judge- 
ment of the Houte of Lords, in the caſe between Lord Stormont and 
the irremoveable tenants, or perpetual rentallers of Lochmaben, deter- 
mined in the 1726. And, under the authority of that deciſion, it is 
now incontrovertible in point of law, that a right of property in lands, 
wherever ſituated, may be effectually eſtabliſhed without the interven- 
tion of written titles, or a feudal infeftment. 

Indeed, by the more antient practice, no proprietor held his lands 
by more than ſimple poſſeſſion ; and long after the feudal law had 
been introduced into Scotland, the only method of determining queſ- 
tions of property, was, by the verdict of a jury, proceeding upon a 
proof of the poſſeſſion. | 

On this ſimple footing, many of the land-rights in Scotland long 
did, and ſome of them ſtill do, remain; ſuch as, 1/7, the rights of the 
tenants and rentallers of the biſhopric of Glaſgow, and monaſtery of 
Paiſley, mentioned by Craig, lib. 1. dieg. 11. H 24; 2%, moſt of the 
rights fo biſhops teinds, which reſt merely upon poſſeſſion, and on 
their appearing in the rent-rolls of the crown kept in exchequer ; 34%, 
all, or moſt of the rights to church-lands before the reformation ;— 
whence the poſſeſſion of churchmen for a much ſhorter period than 
the years of preſcription, has, guoad ſuch lands, been admitted as evi- 
dence of the property; 4tbly, the rights of miniſters to their glebes ; 

| and 
* This deciſion is not collected. 
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be heritable in the perſons of the preſent poſſeſſors. 


L Hp 1 


and, 5%, ſuch rights as that of the rentallers of Lochmaben, above 
mentioned. Similar rights are known in moſt countries, where the 
icuda! law has been eftablithed ; and ſuch, in particular, are the copy- 
holds of England, which are founded ſolely on immemorial pollet- 
lion. 

t is not, therefore, to be inferred from their wanting written titles, 
that the defenders are not real feudal proprietors of the ſubjeQs in 
queſtion. That the reverſe of this is the caſe, may be fairly preſumed 
in re tam antiqua, from their long poſſeſſion, and from the report made 
by the commiſſioners of inquiry, after an accurate inveſtigation of the 
rights of parties. It is further proved, by the old rental-book of the 
eltate of Winton, authenticated by the Earl's ſubſcription, wherein, 
under the title of fe and rental mails, are ſpecitied about thirty differ- 
ent perſons, paying in all L. 45 Scots of money duties; and, in the ah- 
ſtract, this L. 45 Scots is ſtated in one article as feu-mails; which 
ithows clearly that they were feuers or proprietors. And, accordingly, 
two of the defenders in the preſent action have been aſſoilzied, as pro- 


ving themſelves really heritable proprietors. 


In this old rental too, ſeveral of the ſubjects are deſcribed as poſ- 
felled by heirs and relicts ; which perfectly correſponds with the idea 
of a feudal right. And that the poſſeſſors were univerſally held and 
admitted to be heritable proprietors, appears from the various diſpoſi- 
tions, ſecurities, and diligences produced by them. It 1s allo remark- 
able, that the family of Winton and the York-Buildings Company 
gave no repairs to the houles poſſeſſed by the defenders ; that their 
fall duties have not been raiſed for time immemorial; and that no 
attempt was ever made to remove them, till the preſent action; cir- 
cumſtances, which argue ftrongly in favour of the argument now 
maintained by them. 

It is therefore of no conſequence by what appellation the defenders 
arc deſcribed in the old rental-books ; or even that they have been in 
uſe to call themſelves rentallers. The poſſeſſors of the four tozons of 
Lochmaben were no where termed proprietors, but went under the de- 
nomination of poor tenants of” bis Highneſs's property, occupiers of bis 
Majeſty's lands, kindly tenants, and other names the moſt oppoſite to 
any idea of property ; their duties were called rexts ; and their poſſeſ- 
ſions rooms. Yet the court looked to the nature of their right, and 
found them to be irremoveable proprietors. i 5 : 

But, ſuppoſing"the defenders to be rentallers only, ſtill their title will 
prove ſufficient to defend them againſt the preſent action. Rentals are 
diſtinguiſhed by law into eu rentals and common rentals. Formerly, 
both kinds were conſidered as heritable rights, tranſmiſſible to heirs and 
other ſucceſſors. And, although the act 1587, c. 69. declared rentals 
granted by the crown to be no better than perſonal liferents, it expreſſ- 
ly excepted feu-rentals ſet to men and their heirs, and left common 
rentals granted by a /ubjeft upon their original footing. Whether, there- 
fore, the rights of the defenders are accounted of the one kind or of 
the other, they do not fall under the enactment of that ſtatute, but muſt 


Nor 


4 Hy. 


Nor is the doctrine, that rentals are not good againſt fingular ſuc- 
ceilors, agreeable to the principles of modern practice. Rentals are 
a ſpecies of tacks; and the act 1449 declaring tacks to be real rights, 
makes no exception. Accordingly, rentals have been ſuſtained as 
giving a perpetual right ; Carruthers contra Irvine, 23d January 1717 ; 
DiQtionary, vol. 2. p. 419; and tacks for a term of endurance al- 
molt equal to perpetuity, are alfo ſuſtained againſt ſingular ſucceſſors; 
oth December 1758, his Majeſty's Advocate contra Fraſer; 27th Ja- 
nuary 1700, Irvine of Luſs contra Knox of Kirconnel. In the one 
caſe, the tack was for 1140 years; in the other, for 1250. The tacks 
on the eſtate of Ormiſton too, which, in conſequence of the in t- 
ininable obligation upon the landlord to renew them at every return of 
a certain Pericd of years, do not ſubſtantially difter from a rental, have 
been ſuſtained as good againſt a purchaſer; 7th November, Wight 
contra Earl of Hopeton. And, as the act 1449, upon which all theſe de- 
cifroas are ſounded, entitles every tenant, without diſtinction, to it 4 
the iſclie to of their terms, no good reaſon can be aſiigned for denying to 
rentals the beneſit of that enactment, i 

Anfeered fir ile pusſier: In order to ſupport the defenders in 
their objection to the purſuer's title, it mult be taken for granted, that 
they are the feudal proprietors of the ſubjects in queſtion, For, if 
they are not fo, and if the Earl of Winton had a right to remove 
them from their poſceſſions, their cannot be a doubt that Ji right is 

„ regularly veſted in the puriuer, by virtue of his charter and 
ſeizin. 

The charter conveys to him She village of Seaton, and every ſab- 
ject and right which formerly belonged to the York-Buildiags Com- 
pany, lying within the boundaries of his purchaſe, The ſubjects in 
queſtion are locally ſituated in e village ꝙ Seaton ; and, therefore, it 
follows, as a neceſſary conſequence, that the right of removiug the de- 
fenders, competent to the Earl of Winton and to the York-Buildings 
Company, was conveyed to the purſuer, 2s much as that of levying 
the duties which they are bound to pay tor their ſeveral poſſeſſions. 

24lly, Although a doubtful or a defective right may be ſccured from 
challenge by preſcription, yet, a definite and Zemporory right can by no 
lapſe of. time become permanent and indefteſille: nor can a proper 
feudal title be created by poſſeſſion alone, without the intervention of 
a charter and ſeizin. 

The caſe of rentallers in general, affords no aid to the defenders' ar- 

ument on this point; becauſe, in ſact, ſuch rights were never reckon- 
ed to be of a permanent nature. It is true, that, anvently, the King's 
rentallers were held to be heritable proprietors; Balfour, voce Aſſeda- 
tion, c. 28.; and they continued on that footing till the act 1587, c. 69. 
gave his Majeſty a power, with advice of the comptroller, to let the 
lands at an advanced rent, upon the death of any of the rentallers. 
But there was ſomething very Hecial in their ſituation; Bankt. b. 2. 
t. 9. $ 43. Placed, as they always were, around a royal caſtle, they 
might be conſidered as a ſort of permanent garriſon ; and their rights 
being perpetual, could be attended with little inconvenience, as a failure 
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of duty in them, like that of any other ſubject, inferred treaſon, and 
was puniſhable by an immediate forfeiture. Whereas a ſubject, who 
had not the fame power of inflicting puniſhment on his rentallers, how- 
ever undutiful they might prove, would naturally be led to guard a- 
gainſt ſuch inconveniencies, and certainly would have never granted a 
rental, had it been reckoned a right of perpetual endurance. 

Accordingly, there is no reaſon to believe, that, at any period, rentals 
granted by a ſaljedt were accounted permanent rights. The act 1587 
was necetlary to correct a miſtake which cuſtom had introduced with 
reſpect to the King's rentallers, His Majeſty, however, did not always 
exerciſe the privilege conferred upon him by that ſtatute; ; and, in ſome 

caſes, the lands, with the antient rentallers, came into the poſſeſſion of 
a ſubject, who had no power to remove them. Upon this Jpectality 
ſtands the deciſion in the cafe of Lochmaben; and, therefore, it can 
afford no ſupport to the . plea, that feudal rights may be created 
without writing. 

Nor is the argument drawn from the different kinds of church-lands 
more concluſive. The deſtruction of the title-deeds belonging to the 
church, at the time of the reformation, was ſo general, as to give oc- 
caſion for a particular ſtatute in- fayour of thote who derived their 
Tights from that ſource. | 

But, that the poſſeſſors of the ſubjects in queſtion were originally no 
better than rentallers, 1s abundantly evident. The family of Winton 
underſtood perſectly well the diſſerence between a je and a rental; as 
is evident. from the rights produced by the two defenders that have 
been aſſoilzicd, which are proper feu-charters granted by George Earl 
of Winton, 1n the 1602, The ſame difference is marked by the com- 
miſſioners of 1 inquiry, in framing their report ; and the very nature of 
the thing ſpeaks it, that a chieftain eſtabliſhing a ſet of rentallers at his 
caſtle- gate, by way of body guard, would chooſe them tor ſome qua- 
lification ; but would never think of fettering himſelf, by rights of an 
heritable or perpetual nature. Accordingly, that ſome of theſe rights 
were originally but rentals, cannot be diſputed ; and ſo is to be pre- 
ſumed of all the ae who have no better title to produce. Ex- 
ery thing leads to that concluſion; and the contrary can never be 
inferred from the negative circumſtances alledged by the defenders. 

Indeed, this is a more favourable conſtruction of theſe rights, than 
they are in every reſpect entitled to. For, that writing is neceſſary to 
the corfi:tulion, as well as to the probatron of rental-rights, is laid down 
by Lord Stair, b. 2. t. 9. H 18. ; Lord Bankton, b. 2. t. 9. $41. ; and 
Mr Erſkine, b. 2. t. 6. 5 27. Yet, not one of the . has pro- 
duced any thing that has the ſmalleſt reſemblance to a rental ticket ; 
nor can they even connect themſelves with the perſons mentioned in 
what is /:ppoed to be the liſt of the original rentallers. 

But, holding the rights in queſtion to be really good rentals, it is a 
propoſition, eitabliſhed by the concurring opinions of all our moſt re- 
ſpectable authors, that a rental-right, granted even to heirs, goes no 
further than to the Heir; Craig, I. 1. dieg. 9. & 10. ; Spottiſwood, tit. 
Removing and rentals, p. 290.; Dict, vol. 2. p. 73. ; Lord Stair, b. 2. 
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tit. 9. $ 17. And his Lordſhip mentions a caſe, Lord Seaton contra 


his tenants, which ſhows that the family of Winton did not underſtand 


a rental to be more than a temporary right, pendent on the behaviour 
of the rentaller, and renewable, or not, at the maſter's pleaſure ; Ib. N 
19.; Sir George M' Kenzie, b. 2. t. 6. H 9.; Bankton, b. 2. t. 9. H 41.; 
Erſkine, b. 2. t. 6. F 37. and 38.; Kilkerran, voce Perſonal and Real, 
No. 9. 

In oppoſition to theſe authorities, the deciſion in the caſe of Loch- 
maben, proceeding upon a ſpeciality very different from any thing that 
occurs here, can have no weight. Both the general principle, and the 
particular uſage of this barony, concur in reprobating the idea of a 
rental's conveying a permanent right. The defenders* original authors, 
though conſidered in the moſt favourable light, had no more than bene- 
ficial leaſes for two lives; and ey have produced nothing to ſhew that 
their right now ſtands upon a better footing. 

Nor does the purſuer's ſituation, as a fingular ſucceſſor, render his 
right of removing more doudtful. His title is rather the better on that 
account. For obligations reſpecting lands, which would be ineffectual 
againſt a purchaſer, are frequently ſuſtained againſt the granter and his 
heirs. But, as the rights of the defenders terminated many years ago, 
with the lives of the h heirs, the purſuer's title to inſiſt in the preſent 


action ſtands altogether unqueſtionable. 


Few of the judges expreſſed any doubt, and the court adhered to 
the interlocutor of the Lord Ordinary ; * Suſtaining the purſuer's 
© title, and decerning in the removing.“ 


Lord Ordinary, Bramfeld. Act. G. B. Hepburn et Elpbinſtan. Alt. G. Wallace et Croſbie. 
Clerk, Rober!/on. 
L. 


No. LXXI. July 4. 1781. 


KATHARINE CEAER 
* Againſt 
FOAN ROBERTSON, and others, 
Perſonal and Real. 


LEXANDER HARVEY left a conſiderable eſtate to his three 
daughters, burdened with an annuity of L. 65 Sterling to Janet 


Clark, his relict. One of the daughters was married to Joſhua John- 
ſton ; 
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: ton; who, wanting money to throw into trade, prevailed upon his 
* Imother-in-law to make way for a fale of the ſubjects, by giving up 
her ſecurity, and accepting of a perſonal bond for her jointure, from 


'him and the other partners of a company in which he was engaged. 


Among theſe were John and James Jamieſon, father and ſon ; who, 
in this way, came to be perſonally liable for Mrs Harvey's jointure. 
John, ſome time before kis death, executed a ſettlement in the form of 
a truſt-diſpoſition, whereby the truſtees were directed to convert his 
eſtate and effects into money, for payment of all his juft and lawful 
debts, particularly certain family proviſions therein mentioned, and to 
account to his ſon, James, for the reſedue. 

Upon John's death, his truſtees, without entering into* the manage- 
ment, executed a diſpoſition, proceeding upon the narrative, that James 
had paid or given {ſecurity for the proviſions and debts fpecified in his 
father's ſettlement, and had become bound Yo ſatisfy and pay any other 
debts, and perform any other deeds that might be owing or pręſtable by his 
late fother ; and, therefore, diſponing to him, his heirs, and aſſignees, 
the ſubjects and rights veſted in them by the truſt-diſpoſition above 
mentioned. | | 

ames accordingly took poſſeſſion of every thing, and continued in 
good credit for ſeveral years. But being engaged, as a partner, with 
Buchanan, Haſtie, and Co. who failed, he found it neceſſary to convey 
his whole ſubjects, heritable and moveable, to truſtees, for behoof of his 


creditors. | | | 
Againſt theſe truſtees, Mrs Harvey brought an action for having it 


found, that John Jamieſon's heritable. eſtate was really burdened with 
her annuity, for which he, along with Joſhua Johnſton and others, had 
iven bond; that, in virtue of that bond, and the truſt-diſpoſition exe- 
cuted by him, ſhe was a real creditor upon his eſtate ; at leaſt, that the 
obligation conſtituted by ſaid bond in her favour, was a preferable debt, 
in the queſtion with a creditor of James Jamieſon, or Buchanan, Haſtie, 
and Co. | | 
In the courſe of this proceſs Mrs Harvey died ; but the cauſe was 
taken up by her ſitter, Katharine Clark, as having right to the bygone 
annuities; and, for her, it was | 
Pleaded : John Jamicſon became debtor for the annuity in queſtion, 
by joining as co-obligant in the bond granted to Mrs Harvey. The 
payment of his debts was one-of the primary objects of the truſt-deed 
executed by him; and all that James had right to was the rgſidue or 
reverſion. The ſubſequent conveyances, from the original truſtees to 
James, and from him to the defenders, had both of them that truſt-deed 
for their baſis ; and, therefore, could carry no more of the eſtate be- 
longing to John, than what remained ee, after paying all his cre- 
ditors. 
Had James made up titles to the eſtate in queſtion, as heir; and, af- 
ter poſſeſſing it for three years, had conveyed it to truſtees for pay- 
ment of his debts, it may be admitted, that his father's creditors would 
have had no preference over his own ; but, coming in place of the tru- 
ſtees appointed by his father, the purpoſes of that truſt remaining un- 


executed, he could not, in any way, diſappoint the jus guefitum which 
his 
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his father's creditors had over the eſtate aſſigned to him. Had James 
himſelf been ſole truſtee, he could not have converted the eſtate to the 
payment of his own dehts; and it does not occur, how his right ſhould 
be rendered broader, by his coming in the place of the truſtees. 

Anſwered : James Jamieſon's credit was ſuch as fully juſtified his 
father's truſtees in giving up the management to him; and, accord- 
ingly, they were aſſoilzied from an action at the inſtance of one of 
John Jamieſon's creditors, who endeavoured to make them liable for 
his debt, on account of their having conveyed the eſtate to James, 
without taking ſecurity, that the purpoſe of the truſt ſhould be ful- 
filled. 

James, however, ſtands in a very different ſituation. He was his 
father's apparent heir; the reſiduary legatee of all his effects; and, 
when he accepted of them without inventory or accompt, under the 
condition of paying his father's debts, he ſubjected himſelf univerſally 
to all ſuch claims. He is, by the act 1695, by the exprels tenor of 
the ſettlement, and by every rule of law, liable to pay them to the laſt 
farthing. | 

At the ſame time, the creditors of John Jamieſon have no real lien 

or preferable claim over the ſubjects. If they have, they muſt be pre- 
ferred not only to James' perſonal creditors, but to ſuch as, truſting to 
the public records, may have lent him money on the ſecurity of an 
eſtate which appeared to be altogether unincumbered. 
But, that they have no ſuch lien, is evident from this conſideration, 
that, if the original truſtees had exerciſed the power conferred upon 
them by the truſt-diſpoſition, and fold the ſubjects, a purchaſer from 
them would have been ſafe; and had the truſtees, inſtead of fulfilling 
the purpoſes of the truſt, applied the money to their own uſe, the 
creditors of John Jamicſon would have been in no better condition 
than the private creditors of the former. 

Even ſuppoſing that the ſubjects had been conveyed, without the 
intervention of truſtees, to James himſelf, but under the ſame burdens 
and conditions as occur here, the obligation to pay debts in general, 
could never have conſtituted a real ſecurity in favour of ſuch creditors ; 
Broughton contra Gordon, June 28. 1739, obſerved by Lord Kilker- 
ran, voce Perſonal and Real ; Stenhouſe contra Innes, February 21. 
1775; Camerons contra Creditors of Cameron . Neither is it very 
obvious how the word 7r»/t ſhould make any alteration on the nature 
of the deed. Every diſpoſition from a father to a ſon, with the bur- 
den of debts, is a truſt ; but ſtill the burden remains perſonal, unleſs 
the debts are ſpecially enumerated in the diſpoſition, and engrofled in 
the inveſtiture. Were it otherwiſe, the ſccurity of the records would 
be overthrown ; and, henceforth, every ſettlement would be conceived 
in the form of a truſt-conveyance to the heir, with a general burden 


of latent family-proviſions, ſufficient to cover the whole eſtate, and to 


prevent it from being affected by any debt he might contract. 
In the preſent caſe, the record did not point out James as even no- 
minally a truſtee. He completed his feudal title upon the procurato- 
| H h ry 
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contained in his father's diſpofition, which the truſtees had never 
exhauſted, and appeared as abſolute proprietor in his own right, with 
the burden only, which the law itſelf laid upon him at any rate, of 
paying his father's debts. To that effect he was, no doubt, perſonally 
bound; but no real lien was created upon his property; Erſkine's In- 
ſtitute, p. 2098. | 

Replied : It is of no conſequence that the debt in queſtion was not 
particularly mentioned in the truſt-deed ; nor is it neceſſary for the 
purſuer to contend, that her ſiſter had a real lien over the ſubjeas, 
which would have affected a ſingular ſucceſſor. No ſuch lien was 
created in favour of any of John's creditors; on the contrary, the truſ- 
tees were empowered to fell the ſubjects; but, while they remain un- 
ſold, they are primarily liable to the granter's creditors, whoſe intereſt 
cannot be affected by the debts of the truſtees, or thoſe to whom they 
aſſigned the ſubjects. 

It may be admitted, that, where the abſolute property is conveyed 
either to an heir or to a ſtranger, with the general burden of all the 
granter's debts, no real lien is eſtabliſhed in favour of the creditors; 
but, here, there was no conveyance of property. The ſubjects were 
diſponed in truſt, for certain purpoſes particularly mentioned; and, ſo 
long as they are held under that title, they muſt, in the firſt place, be 
applied to thoſe purpoſes. 3 


The Lords found, That Katharine Clark had no preference over 
© the other creditors of James Jamieſon for the debt in queſ- 
© tion.” 


Lord Ordinary, Juftice Clert. Act. Wight. Alt. Iiey Campbell. Clerk, Tait. 
F 8 


No. LXXII. Fuly 4. 1781. 
ROBERT MANSONSINCLAIR of Bridge-end, 
Againſt 
FOHN SINCLAIR of Frefwick. 


Title to exclude. 


HE eftates of Latheron and Dunbeath formerly belonged to a 
younger branch of the family of Mey ; but, in the 1720, the 

laſt mentioned eſtate was carried off by an adjudication. In the 
1751, James Sinclair of Latheron, the apparent heir of Dunbeath, 
| | | diſponed 
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diſponed his right to ſaid eſtate in favour of William Sinclair of Freſ- 
wick, who undertook to inſiſt in a reduction of the debts and diligen- 
ces affecting it, or, at leaſt, to call Sir William Sinclair, the ſon of the 
original adjudger, to account for his own and his father's intromiſſions; 
and engaged to pay Latheron whatever balance ſhould remain of 
L. 3000 Sterling, after clearing off the debts with which the eſtate was 
burdened. 

Freſwick, having completed his title, by charging James to enter heir 
to his predeceſſors, and by leading an adjudication upon a truſt-bond 
for the accumulated ſum of L. 12207 Sterling, raiſed a proceſs of re- 
duction, improbation, and declarator of extinction, againſt Sir William 
Sinclair. They afterwards, however, in the 1752, entered into a pri- 
vate tranſaction, in confequence of which, Sir William diſponed to 
Freſwick the eſtate of Dunbeath; and Freſwick, on the other hand, 
beſides taking the burden of certain debts affecting Sir William's other 
lands, procured him a diſcharge of all claims competent to Mr Sinclair 
of Latheron. | 

Upon James Sinclair's death, his fon, in order to bring theſe tranſac- 
tions under challenge, granted a truſt-bond for L. 15000 Sterling to 
Mr Manſon-vinclair of Bridge-end, who, thereupon, obtained an adju- 
dication againſt him, as charged to enter heir to his predeceſſors ; and 
raiſed a proceſs of reduction, improbation, declarator, and payment, a- 
gainſt the repreſentatives both of Freſwick and Sir William Sinclair. 

Freſwick produced two ſets of titles; the one flowing from the ori- 
ginal adjudger, in virtue of his tranſaction with Sir William Sinclair; 
and the other from the heir of the reverſer, completed by the adjudi- 


cation above mentioned. Theſe, he contended, were ſufficient to ex 


clude the purſuer's title. 

Pleaded for Dridge-end : When the defender, in a reduction, at- 
tempts to found an excluſive title upon ſome of the very deeds called 
for in the ſummons, it is incumbent on him to ſhow, that theſe deeds 
could not po//ibly be ſet aſide, even if the purſuer were admitted to 
challenge them. Upon this principle, in the cafe of Drum, although 
the court ſuſtained a decree of ſale, which is the moſt unexceptionable 
of all titles, as ſufficient to exclude; yet, as it was alledged, that the 
ſale had been carried on by fraud and colluſton, the Houſe of Lords 
reverſed the judgment, and obliged the defenders to make a full pro- 
duction. 

But here the defender has not ſo good a title to produce. The wri- 
tings founded on give him indeed a ſeeming title to the eſtate. But, 
as the charge of fraud, if it had been made good, weld have proved 
fatal to the decree of ſale, in the caſe of Drum, ſo it may prove fatal to 
the defender's right to the eſtate of Dunbeath, that Sir William Sin- 
clair, one of his authors, had no intereſt in it ; and that the tranſac- 
tions with him, and with James Sinclair, the other pretended author, 
were both of a fraudulent nature. 

Anſwered for Frefwick : It is not hujus loci to enquire, Whether Sir 
William Sinclair's title to this eſtate was good or bad. His father's 
charter and infeftment were obtained in the 1722. Under that title 
the eſtate has ever ſince been poſſeſſed; and the right is now = 
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bliſhed by the poſitive preſcription, beyond all poſſibility of challenge, 
except on the head of fal/ehood ; Erikine, b. 3. tit. 7. I 4. 

Accordingly, it has been the practice of the court in ſimilar caſes, to 
{uſtain poſſeſſion for forty years upon a charter and ſeizin, as ſufficient 
to eſtabliſh an excluſive title. So it was found in the caſe of John- 
ſton contra Balfour, 7th June, 1745, obſerved by Falconer, vol. 1. 
p. 64.; and ſuch was the judgment pronounced by the court, and af— 
firmed by the Houle of Lords, in the late queſtion between the Duke 
of Argyle and Sir Allan M*Lean. 

Neither does the deciſion in the caſe of Drum at all impugn this 
doctrine. It may be true, that a defender, founding an excluſive title 
upon a prior infeftment, muſt be in a condition inftantly to inſtruct 
that it is clearly preferable. But this can never be the caſe with a po/- 
terior infeftment, unleſs ſecured by the poſitive preſcription. The title 
founded on by the defenders in the caſe of Drum, was pgfferior to the 
purſuer's; and how unexceptionable ſoever it appeared ex face, it could 
not per /e afford an excluſive title, when challenged upon relevant: 
grounds, within the years of preſcription. 

If then the title, which was in the perſon of Sir William Sinclair, is 
now ſecured by the poſitive preſcription, the defender cannot be ob- 
liged to enter into any diſcuſſion of it. A challenge of fraud is now 
incompetent ; and there is no room for enquiry, how, or in what man- 
ner, the title was obtained; Bankton, b. 2. tit. 12. Y 49. It is, there- 
fore, to no purpole, for the purſuer to contend that the conveyance 
from Sir William Sinclair to Freſwick was fraudulent. Such a plea is 

jus tertii, Had Sir William continued in poſſeſſion, his right would 
have been eſtabliſhed by preſcription. The defender coming in his 
place, muſt be conſidered as continuing his poſſeſſion; and any defect 
in the connection, however it might entitle Sir William or his heirs 
to a claim of reſtitution, cannot give the ſmalleſt aid to the purſuer's 

lea. 
f 2dly, Although the diſpoſition granted by James Sinclair in the 
1751, on which the defender founds his other title, be certainly with- 
in the years of preſcription, yet, it is competent for the purſuer to 
challenge it on the head of fraud, without making up titles as heir to 
his father, the granter. So it was found in the cafe of Douglas contra 
Sommerville, 22d July 1713, obſerved by Forbes, and collected in the 
Dictionary, vol. 2. p. 472. ; and ſo it has been uniformly decided ever 
ſince. 

Neither is the ſpecial charge againſt tlie purſuer to enter heir to his 
predeceſſors ſufficient to ſupply this defect. It, no doubt, connects him 
with ſuch of his predeceſſors as were infeft, and may give him a title 
to try the validity of infeftments and other rights flowing from them 
or their predeceſſors. But it does not, in any ſhape, connect him 
with his father, who himſelf never made up titles to the eſtate in queſ- 
tion. | 

{i is true, the purſuer's father granted a diſpoſition to the late Freſ- 
wick, and allowed the lands to be adjudged from him on a ſpecial 
charge. But that did not veſt the right of the eſtate in him, except 
fJiaione juris, and to the effect of creating a title upon which deeds af- 
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fecting the eſtate might be challenged. He thereby, no doubt, incur- 
red a paſſive title; and, by the act 1695, his onerous deeds were good 
againſt the eſtate. But the eſtate never was in his perſon. Had the 
purſuer, therefore, made up a voluntary title, even by fpecial ſervice, 
it would not have given him the ſmalleſt repreſentation of his father, 
or enabled him to challenge any deeds granted by his father while in a 
ſtate of apparency. This doctrine is confirmed by the deciſion in the 
caſe of Balbegno, 17th February 1761. 

Replied for Bridge-end: The diſpoſition from Sir William Sinclair 
to Freſwick, was in*conſequence of the previous tranſaction between 
Freſwick and Latheron. They were partes ejuſaem negotii; and, if 
the previous tranſaction is liable to be ſet aſide on the head of fraud, 
the ſubſequent conveyance muſt be thereby affected, and is inſufficient 
to connect the defender's poſſeſſion with that of his author, ſo as to eſta- 
blith a preſcriptive right in his perſon. | 

At any rate, the poſſeſſion founded on has been broken by repeated 
interruptions. The barony of Dunbeath had been diſpoſed in war- 
randice to Mr M*Leod of Geanzies; and, in the 1728, Sir James Sin- 
clair, as an adjudging creditor, endeavoured to ſet aſide that right, by 
an action of reduction, improbation, and declarator. Geanzies 
brought a counter action; and, in the 1740, prevailed in having it 
found, that Sir James' claims were extinguiſhed, ſatisfied, and paid, by 
his intromiſſions; and, therefore, that he had no right to the eſtate of 
Dunbeath. It is true, this challenge was not made by the reverſer or 
his heir. But, on the other hand, Sir James' right was not ſuch as 
required that circumſtance to eſtabliſh a valid interruption, He was, 
ab initio, no more than an incumbrancer, whole title was extinguiſh- 
able by his intromiſſions; and, therefore, a judgment at the ſuit of 
any third party, finding his right to be null, was ſufficient to throw 
a vitium reale upon it, of which others having interelt are entitled to 
avail themſelves; and which, even guoad them, cannot be removed, 
without a new poſſeſſion of forty years from the date of the judge- 
ment. 

Further, the poſſeſſion in queſtion was again interrupted, by the 
proceſs of reduction, &c. at the inſtance of the late Freſwick, and 
which produced the tranſaction between him and Sir William Sinclair. 
In that action Freſwick, though aſſuming the character of an adjudger, 
was really the truſtee of Latheron; and, therefore, it muſt be con- 
ſidered as a valid interruption of the preſcription, on the part of La- 
theron. 

2dly, It is not neceſſary that Latheron ſhould make up titles to his 
father by a general ſervice. The preſent action is not in his name, but 
in that of an adjudger. Such titles are daily ſuſtained in the perſons 
of actual creditors; and it makes no material difference, that the adju- 
dication in queſtion was intended to ſerve the injured reprelentative of 
this family. 

At any rate, Freſwick's own title is of preciſely the ſame nature. He 
cannot pretend to eſtabliſh a feudal title, upon the diſpoſition which his 


father obtained from the late Mr Sinclair in the 1751 ; but is obliged 
+ to 
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to have recourſe to the adjudication led upon the truſt-bond granted 
by Mr Sinclair. And, if an adjudication upon a truſt-bond granted by 
an apparent heir, 1s ſuticient to velt a feudal title in the perſon of the 
adjudger, an adjudication upon a ſimilar bond granted by the next ap- 
parent heir, wil-ſurely afford a ſufficient title for challenging the former 
right, upon the head of fraud in the tranſaction which gave riſe to it. 
Duplied for Frefwick : The circumſtances founded on are not ſuffi- 
cient to interrupt the preſcription. No action can go farther than the 
right of the purſuer. M*Leod of Geanzies had no intereſt, but to diſ- 
encumber his own purchaſe, and to preſerve his own warrandice on 
Dunbeath; and to that effect only could his action reach. A proceſs 
interrupting preſcription is like a reduction capite inhibitionts ; which, 
as to all others, except the inhibitor, is of no avail. Res inter alios 
acta vel judicata aliis nec nocet, nec prodeſt ; and this rule applies parti- 
cularly to the interruption of preſcription by a proceſs ; Bankton, b. 
2, tit. 12. þ 54 

In the other action founded on, the late Freſwick ſuſtained a two- 
fold character. As purchaſer of the eſtate from James Sinclair, he 
inſiſted for reſtitution of it; as truſtee for Latheron, he called Sir 
William Sinclair to account, that as much as poſſible of the price might 
be ſaved for his conſtituent. In the one view, Freſwick was the only 
perſon at all intereſted in the action; and no third party is entitled to 
found upon it, to any effect whatſoever. The other conclufion is alto- 
gether inconſiſtent with the preſent plea, and preſuppoſes, that James 
Sinclair had previoully given up all title to that eſtate, of which his 
{on was now claiming the property. At any rate, this action was ne- 
ver called in court, and, therefore, has long ago loſt its effect as to 
interrupting the courſe of preſcription ; act 1669, c. 10. 
| Obferved on the bench: This procels of reduction- improbation is pe- 
culiar to the law of Scotland, The defender is thereby obliged to 
expoſe his title-deeds to the whole world. To exempt from this diſ- 
agreeable neceſſity thoſe who have, upon heritable titles, enjoyed e- 
ſtates for the courſe of the long preſcription, without interruption, the 
equity of this court has introduced the expedient of producing titles 
ſufficient to exclude. But to give a defender a claim to this privilege, 
his titles and poſſeſſion muſt be ſuch as cannot admit of challenge. If 
otherwiſe, although his right may ultimately be found preferable to 
that of his competitor, the action muſt take its ordinary courſe. 


The Court pronounced contrary interlocutors ; but finally found, 
* That the defender had made no production of rights ſufficient 
© to exclude the purſuer's titles to proceed in the reduction. 


Lord Ordinary, Gardenſlon. Act. Wight, Alt. Lay Campbell et Elphinſton. 
Clerk. Menzes, 
L. 


No. 
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No. LXXIII. July 10. 1781. 


TFAMES 0 
Againſt 
ROBERT STEVENS ON. 


Warning to remove from a dwelling-houſe. 


R JOLLIE was proprietor of a dwelling-houſe, ſituated near Pi- 
cardy, in the ſuburbs of Edinburgh, in which Stevenſon was 
his tenant. Forty-one days before the term of Whitſunday, Jollie 
cauſed a borough-officer of the city to warn Stevenſon to remove; 
and this warning the officer performed in the manner of chalking the 
door, having afterwards reported his proceeding in a written execution. 
Jollie next brought an action before the ſheriff for having Stevenſon 
ordained to remove; which coming into the court by advocation, it 
was 

Pleaded by the tenant : It is indeed admitted that the ſtatute 1555, 
cap. 39. ought not to be applied to houſes within borough. This ex- 
ception has ariſen from uniform and inveterate cuſtom. But the rules 
preſcribed by the ſtatute admit no other limitation which does not 
proceed from neceſſity. Thus, though the particular ſolemnities rela- 
tive to lands, are inept with reſpect to a dwelling-houſe; yet all the 
other requiſites of the act are equally applicable to ſuch houſes as are 
not ſituated within a borough, as they are to lands. This diſtinction is 
laid down by Mr Erſkine, b. 2. tit. 7. $ 47. ; and by Lord Bankton, 
b. 2. tit. 9. $ 53- The ſtatutory requiſites, therefore, not having been 
complied with on this occaſion, it is clear, that the warning in queſtion 
is illegal and void, 

Beſides, a town-officer has no power beyond the bounds of the magi- 
ſtrates' juriſdiction. This warning, then, can have no more effect than 
if any private individual, by the landlord's direction, had given it. 

Anſwered : As it has been admitted, that the act 1555 does not ex- 
tend to houſes within borough, ſo it is likewiſe certain, that it relates to 
lands ſolely, and not at all to houſes, though ſituated in the country; 
December 19. 1758, Lundin contra Hamilton, Fac. Coll. Nothing, 
therefore, but ſufficient evidence that timeous warning has been given 
by the landlord to his tenant, whether verbally or by writing, is ne- 
ceſſary to found an action of removing from a dwelling-houſe uncon- 
nected with lands; Tait contra Sligo, July 3. 1766, Fac. Coll. And, 
accordingly, though it has been uſual for borough-officers to give warn- 
ing by chalking the doors within borough, yet the authority of a ma- 

giſtratg 
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giſtrate is not required for that purpoſe ; ſo that the ceremony itſelf 
ſeems not to be of any neceſſity; June 24. 1709, Barber contra For- 
bes. 


The Lords found © the warning ſufficient, and remitted to the ſher- 
* 1ff, with an inſtruction to decern in the removing.” 


Lord Ordinary, We/thall. Act. Cullen. Alt. H. Erſkine, 
| 8. 
| 
(| — 
No. LXXIV. July 19. 1781, 


X., 
Againſt 


„ ee 


Writ diſedive in ſolemnitien Homologation. 


N May 1776, a ſon of M'Intyre's, under eleven years of age, en- 
tered into the ſervice of Rymer, in his trade, that of an engraver ; 
and, ſoon after, an indenture was executed between them, by which 
the boy was to become bound as an apprentice to him, for the term 
of ſix years. This writing, however, though ſubſcribed by Rymer, 
by M<Intyre, as cautioner for his ſon, and by the boy himſelf, was, in 
other reſpects, informal. The teſting clauſe ſtood thus: In witneſs 
* whereof, both the ſaid parties have ſubſcribed theſe preſents, written 
upon ſtamped paper by (Signed) Gavin Rymer, ſhoemaker, and 
Adam Richardſon, ditto.” And below, theſe names were repeated 
thus: Witneſs Gavin Rymer, Adam Richardſon.” 

The boy continued to ſerve Rymer till October 1779, when his 
father, on an allegation of bad uſage, took him away from his maſter's 
ſervice ; upon which Rymer brought an aQion againſt M*Intyre, con- 
cluding for the penalty, and for damages. 

Pleaded for the defender : The indenture, from its wanting ſuch a 
proper deſignation of the writer and witnefles, as is required by the 
act 1681, cap. 5. is void and null. This ſtatute has not, like 1539, 
cap. 179. left any room for a poſterior condeſcendence ; and, as its 
words expreſsly declare a writing, ſo defective, to be abſolutely null, 
no perſon can reaſonably think, that it affords nothing more than an 


exception which may be tacitly renounced by acts of homologation. 
| Anſwered : 


* 
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F | 
Anſwered : If defective deeds are not to become valid by homologa- 
tion, a man's titles to his eſtate may not, even after the years of pre- 
{cription, afford him any ſecurity. It is only in nudis finibus contrac- 
bus, that the ſtatutory nullities have force. Subſequent approbatory 
acts remove every objection. Such has been found, by many deciſions, 
to be the effect of implement in tacks and in marriage- contracts. Such, 
too, is the known effect of re: interventus. And, {urely, the boy's con- 
tinuing to ſerve under the indenture for upwards of three years, im- 
ports a ſufficient homologation ; November 23. 1699, Greeſon contra 
Scott; January 21. 1735, Telfer contra Hamilton. : 

Obſerved on the bench : As, in this caſe, there is full evidence of an 
agreement between the parties, there would have been good ground, 
aitogether independent of the indenture, for compelling either of them 
to enter regularly into a written contract. 


The Lords, in reſpect of the apprentice's entering into his maſ- 
* ter's ſervice, and continuing there for three years, by which the 
* indenture was homologated by both parties, repelled the ob- 
jection of the want of the legal ſolemnities, made to the inden- 
* ware. 


Lord Ordinary, Hailes, AQ. H. Erſkine. Alt. Rae, Clerk, Robertſon. 


S. 


No. LXXV. Fuly 24. 1781. 
B LAC XV OO DS, Sufplicants. 
Segqugſtration. 


CAERTAIN perſons of the name of Blackwood, in the character of 

apparent heirs portioners, brought a proceſs of ranking and ſale 

of their anceſtors' effects, heritable and moveable. After the proceſs 

was called in court, and a proof allowed in common form, they applied 

by petition to the court, for a ſequeſtration of the heritable ſubjects, 

bygone rents, and other effects, not already attached by the anceſtors' 
creditors, 


The Lords were of opinion, that a competition of rights alone, au- 
thoriſed them to take ſubjects into their poſſeſſion by ſequeſtra- 
tion ; and, as there was no competition in this caſe, * they re- 
* fuſed the petition.” 


AR. Rolland. 
C. 
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No. LXXVI. July 25. 1781. 


H E FP ÞURN 
Againſt | 
e or r 


An adjudication on a truſt-bond, veſts an active right in the truſter, ana 
tranſmits it to his heirs, 


PON the death of Patrick Hepburn of Kingſton, in 1748, that 
eſtate devolved on Patrick Scott, his ſiſter's ſon. Inſtead of 
making up titles, by ſervice to his uncle, he was adviſed to grant a 
truſt-bond, upon which, after a ſpecial charge, adjudication was led; 
and, upon that adjudication, aſſigned by the truſtee, he poſſeſſed the 
eſtate till 1779, and then died without iſſue. 

A competition enſued between his heirs at law, Elizabeth and Ka- 
tharine Scotts, his father's ſiſters, and Patrick Hepburn, who was 
ninth couſin, and had, by ſervice, entered heir to the perſon laſt in the 
fee of the eſtate. | 

Pleaded for Mr Hepburn: When the ſtatute 1621 ſubſtituted a 
charge againſt the heir, in the place of a ſervice, it was by no means 
in the view of the legillature to impinge upon the legal ſucceſſion, nor 
to velit, in the apparent heir, an active right to the property of the 
eſtate. An adjudication, warranted by this act, differs not in matter 
nor in form from others, and its effects are to be regulated by the ſame 
principles. Unleſs ſecured by a declarator of expired legal, or by the 
poſitive preſcription, it cannot convey the abſolute property. That 


muſt remain in hereditate jacente of the anceſtor, till taken up by ſer- 


vice of the heir of the inveſtitures. 

Conſidered merely as a right in ſecurity, it is extinguiſhable either 
by a diſcharge from the creditor, upon payment of the debt truly due, 
or by any relevant exception againſt the obligation which the right is 
intended to ſecure. In this caſe, there is the cleareſt evidence, from 
the adjudger's back-bond, that no debt was, in truth, due to him. By 
the aſſignment of the adjudication to the perſon againſt whom it was 
led, the debt, if any had ever really exiſted, muſt have been at an end. 

Adjudications on truſt-bonds, conſidered as tentative proceſſes, are 
uſeful to apparent heirs, uncertain of the ſituation of their predeceſſors? 
funds; but no heir ought to reſt ſatisfied with that title. Nor would 
any perſon purchate an eſtate held under it, but would require the heir 
to enter by ſervice or precept of c/are, which are the eſtabliſhed modes 
of acquiring property by ſucceiiion in Scotland. 

Anſwered : 
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Anſwered : This mode of acquiring right to an eſtate belonging to 
an anceſtor, without ſervice, although not in the view of the legillature, 
was a natural conſequence of the act 1621. The heir, by the charge 
given, Aidlione juris, enters to the eſtate of his predeceſſor, ſo far as re- 
ſpects the ſums for which the diligence is uſed, When, therefore, an 
apparent heir granted bond for a ſum exceeding the value of the eſtate, 
and on the bond, qualified by a ſeparate deed, containing a power of 
defeaſance in favour of the truſter, the truſtee led an adjudication in 
terms of the ſtatute 1621, this adjudication, aſſigned by the truſtee to 
the heir, effectually veſted him in the abfolute property of the eſtate ; 
and, upon his death, before aſſignment, the right of obliging the truſ- 
tee to re-convey, deſcended to his repreſentatives. 

Apparent heirs, by means of this contrivance, were enabled to poſſeſs 
the eſtate of their anceſtor, upon a ſingular title, and without repreſent- 
ing the anceſtor in his debts. This abuſe was obviated, firſt, by an 
act of ſederunt in 1662, and, thereafter, more compleatly by 1695, cap. 
24. But an adjudication upon a truſt-bond is, by the enactment, de- 
clared to be a mode by which apparent heirs /ucceed to their ancoitors, 
and is viewed in that light by every lawyer who writes upon the {ub- 
ject; Stair, b. 3. tit. 6. p. 14. ; Sir George M Kenzic, tit. Succeſlion 
in heritable rights; Bankton, b. 3. tit. 5. p. 101. 102.; Erſkine, b. 3. 
tit. 8. p. 172. 

The practice of granting truſt-bonds, for the purpoſe of facilitating 
the tranſmiſſion of feudal rights, without producing the inveſtitures, 
and without the conſent of the ſuperior, was an carly invention of our 
law. But it would have been a very unavailing one, and little tollowed, 
could the ſuperior elude it by the objection here made. And to ad- 
mit the exception in this competition, would render inſecure moſt of 
the land-rights in this country, which, at one period or another, have 
been conveyed by the form which has been adopted in this caſe. 


The Lord Ordinary found, That an adjudication upon a truſt- 
© bond is a method of making up titles to an eſtate known and eſta— 
© hliſhed in the law of Scotland; that it veſts an active right in che 
« truſter, and tranſmits to his heirs.” And to this deciſion the Lords 
adhered. | 

Obſerved on the bench Mr Hepburn did not inſiſt to be allowed to 
redeem upon payment of the fums in the adjudication ; neither, in the 
preſent cate, was it competent, as the legal was expircd ; and the equi- 
ty of redemption could not operate in his favour againſt the repreſen- 
tatives of the apparent heir. 


Lord Ordinary, Monboddo, Act. Geo. Wallace, Alt. Geo, Buchan Hepburn. 


C. 


No. 
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No. LXXVII. July 25. 1781. 


PATRICK MAU E E NM. Forreſter at Abernethy, and his 
Wift, FANET M*GREGO R. 


Againſt 
Mr FOAN GRANT, Miniſter at Abernethy, 


Furiſdiftion, —Clergymen, in the exerciſe of their eccleſiaſtical function, 


not amenable to a civil court, 


HE purſuers having applied to the defender for tokens of admiſ- 
ſion to the ſacrament, were refuſed, on account of ſome depoſi- 
tions emitred by them before the circuit court at Inverneſs ; in which 
depolitions, it was alledged, that they had perjured themſelves. The 
purſuers, upon this, complained to Mr M*Gregor, factor of Sir James 
Grant, and he wrote to the defender upon the ſubject. In anſwer Mr 
Grant faid, that he * heard them (the purſuers) charged in face of 
* court with having perjured themſelves ; that Lord Kennet and Mr 
* Nairne (the depute Advocate) had paſſed by their evidence altoge- 
ther; that, by the generality of people, they were cenſured and con- 
* demned in the ſevereſt terms; and that, while they were under ſuch 
© ſcandal, they could not be admitted, &c. &c. 
Mr M*Gregor then wrote to Mr Nairne, who, in anſwer, ſaid, he 
had no impreſſion that the purſuers were guilty of perjury, nor 
could they appear in that hight to Lord Kennet, otherwiſe he would 
have committed them to priſon ; and that it would be exceedingly 
unjuſt, if every flight diſcrepancy of witneſſes were to be conſidered 
as perjury, or made the ground of eccleſiaſtical cenſure,” &c. &c. 
This anſwer of Mr Nairne's was tranſmitted to the defender Mr 
Grant, and produced a fecond letter to Mr M*Gregor, in which he, 
in general, adhered to his former one, and particularly, alledged, that 
© there was a mala fama univerſally againſt the purſuers, as to this 
matter; and that their characters could not be cleared without a di- 
rect and politive atteſtation that their evidence was ſuſtained by the 
court. | 
An action of defamation and damages was raiſed againſt Mr Grant, 
and came to be diſcuſſed before Lord Kennet Ordinary. His Lord- 
ſhip having heard parties, ordered a ſpecial condeſcendence for the pur- 
ſuers, upon which, with anſwers, the following interlocutor was pro- 
nounced : * Although the Lord Ordinary is of opinion, that, if the de- 


fender had no other reaſons for refuſing to admit the purſuers to par- 
| take 
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© take of the ſacrament of the Lord's Supper, than on account of the 
depoſitions emitted by them in the criminal action mentioned in the 
* condeſcendence, he acted very improperly ; and from his two letters, 
© both dated in Auguſt laſt, to Mr M*Gregor, it would appear he had 
no other reaſon ; yet as, by that refuſal, he was acting in his capacity 
* of miniſter in the pariſh of Abernethy, he is not, on that account, 
* amenable to the civil courts of law, and therefore finds the condeſcen- 
* dence not relevant, and aſſoilzies the defender from this action, and 
* decerns; but, on account of the impropriety of his conduct, finds 

him entitled to no expences.” | | | 

In a reclaiming petition for the purſuers, it was argued, that office 
will not ſanctify injury; and, if a man abuſes his office for the purpoſe 
of injuring his neighbour, he is nevertheleſs liable in damages for that 
injury. The bona fide execution of an office may be a reaſon for ex- 
cuſing a man who is guilty of error; but when it appears that there is 
no bona jides in the matter, on the contrary, that a malicious intention 
has been at the bottom throughout, office is rather an aggravation than 
an excuſe ; and the preſuming, under the pretext of office, to commit 
an injury, is an offence againſt the public, as well as againft indivi- 
duals, 

Two deciſions were alſo quoted to ſhow that miniſters were anſwer- 
able to a civil court for their behaviour in an eccleſiaſtical capacity. 
The one was the proceſs in 1775, at the inſtance of John, Robert, and 
David Scotlands, againſt the Reverend Mr Thomſon at Dunfermline, 
who, in a ſermon from the pulpit, had attacked the purſuers as guilty 
of breach of truſt in ſome election buſineſs of the borough ; and the 
other was a proceſs in 1762, by one Snodgraſs and others in Paiſley 
againſt the Reverend Dr Wotherſpoon, for having, 1a a ſermon, repre- 
ſented them as vicious and abandoned people, whe had been guilty of 
an atrocious riot, in ridiculing preachers and preaching, and making a 

mock celebration of the ſacrament, the very night before that ordinance 
was celebrated in the town. Which ſermon was afterwards publiſhed 
with a preface, pointing out the perſons againſt whom it was directed. 
In both theſe caſes, damages and expences were awarded by the court. 

The court were not unanimous in the preſent caſe ; but, by a con- 
ſiderable majority, the petition was refuſed without anſwers, 

A ſecond reclaiming petition was remitted to the Lord Ordinary, in 
reſpect the purſuers alledged that Mr Grant had been induſtrious in 


propagating the ſcandal. 
Le Kennet, Ordinary, Add. And. Croſbie, Alt. IV. Roberifon. 
D. 


N. B. In a caſe decided 11th Auguſt 1780, Robertſon contra Camp- 
bell and Preſton, the Lords proceeded upon the ſame principle as in 
the preſent caſe; and, as this deciſion is not collected, it may not be 


improper here to take notice of the ſpecies fadi, L 
LI t 
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At a meeting of the kirk- ſeſſion of Coupar, previous to the diſpenſa- 
tion of the ſacrament, it was repreſented that Robertſon had been 
guilty of ſuch immoralities as rendered him unworthy of being admit- 
ted to that ordinance. Upon this he was fummoned to attend the 
ſeſſion ; but, having diſobeyed the ſummons, the ſeſſion immediately 
came to a reſolution, that he was unworthy to be admitted upon that 
occalion ; and their reſolution was entered into the minutes. 

Robertſon raiſed an action of defamation before the commiſſary, 
charging the two miniſters, and one of the elders, who compoſed the 
ſeſſion, with having ſcandalized his character, both in the ſeſſion-houſe 
and out of doors. The defenders declined the commiſſary's juriſdic- 
tion ; but their declinature being repelled, they brought the cauſe be- 
fore the court of ſeſſion by advocation. 

In the bill of advocation, the defenders maintained that they had all 
along acted in ſtrict conformity to the rules of the church, without 
any malice againſt Mr Robertſon, and that they could not be liable in - 
any damages for what they did in the proper and legal exerciſe of that 
juriſdiction, with which they were by law intruſted. Upon adviſing 
the bill with anſwers, Lord Hailes Ordinary © remitted to the com- 
* miſſary, with inſtructions to refuſe a proof of what was ſaid or done 
by the defenders in the kirk- ſeſſion, or in their collective capacity, 
© but to allow a proof of what they did as individuals.“ 

Robertſon reclaimed ; but, upon adviſing the petition and anſwers, 
the Lords unanimouſly adhered to the Lord Ordinary's interlocutor, 
and found the reſpondents entitled to the expences of their anſwers. 


A ſecond reclaiming petition was refuſed without anſwers, 


No. LXXVIII, Auguſt 2. 1781. 
Ranking of the CREDITORS of CULT. 


Novatio debiti. 


R WARDROBE of Cult died in 1775, poſſeſſed of an eſtate of 

about L. 300 Sterling of yearly rent. His debts, conſtituted 
chiefly by bill, for ſmall ſums, and due to country people, amounted 
to L. 10,000, beſides L. 1000, in name of proviſions to his younger 
children. 

His eldeſt ſon, Doctor Wardrobe, who had reſided for ſome time in 
the Weſt Indies, and there purchaſed an eſtate, ſaid to be very va- 
luable, came home a few weeks before his death. Although, from 
the father's books, which were regularly kept, the ſituation of his 
funds might have been known ; and although the ſon himſelf _—_ 

inſolvent 


E 


inſolvent for a large ſum, he entered into poſſeſſion of his father's 
eſtate, took up the bills granted by his father, and gave his own ac- 
ceptances in their ſtead, to the extent of I. 7000. 

In 1778, the creditors proceeded to diligence againſt the eſtate of 
Cult ; among others, one Mr Roſs from the Weſt Indies adjudged for 
the ſum of L. 15,000 due by the fon. The younger children alſo led 
adjudications. | 

In the ranking of the creditors, thoſe in the renewed bills craved to 
be preferred, in terms of the ſtatute 1661, cap. 24. as creditors of the 
father. 

To this Mr Roſs and the younger children objected, That, by the 
creditors having given up the father's bills, and accepted of others from 
the ſon, a novatio debiti took place, in conſequence of which they ought 
only to be ranked par: paſſu with the ſon's creditors. 

It was ob/erved on the bench, That the ſon's conduct had been very 
improper, and that no benefit ought to ariſe therefrom to his own cre- 
ditors, or to his father's younger children. 

The Lords waved determining the general point, and found, ſrom 
the whole circumſtances of this caſe, * that the creditors of William 
© Wardrobe the father, though they gave up their former ſecurities, 
© and renewed the bills with the ſon, are entitled to the benefit of the 
ac 1661, and to be ranked as the creditors of the father.” 

Againſt this judgment the younger children rec/aimed, when they 
endeavoured to remove the ſpecialities alluded to in the interlocutor, 
and to diſtinguiſh their plea from that of Mr Roſs, who was only a 
creditor to the ſon, But their petition was refuſed without anſwers, 


For the creditors in the renewed bills, Honyman. For Mr Roſs, Henry Erſkine. For the 
younger children, D:ct/or. 
Ge. 


No. LXXIX. Auguſt 2. 1781. 


DOUGLAS, AERO NM, and CO. 
Againſt 
Te BANK FT ENGL AN D, and others. 


Competition, —Creditors cannot be ranked twice for their whole debts, up- 
on the ſame ſubjef, in conſequence of different diligences. 


N the ranking of the creditors of Meſſrs William and Robert Alex- 
anders, the company of bankers, under the firm of Douglas and 
Heron claimed to be preferred, in virtue of an heritable bond, upon 


ſundry 


( 136 ) 
ſundry parcels of the bankrupts landed eſtate in Scotland. They like- 


wile claimed to be ranked a ſecond time for their whole debts, in vir- 
tue of an adjudication, affecting the ſubjeQs, covered by the heritable 
bond. | 

To this claim the bank of England, and others, adjudging creditors, 
oppoſed the deciſion 12th July 1769, Ranking of the creditors of Au- 
chinbreeh, Dict. vol. 3. voc. Right in ſecurity, by which it was found, 
© That the heritable creditors-adjudgers, were entitled to be ranked 
upon the funds pari paſſu with the other adjudgers, only for what re- 
* mained due of their accumulated ſums, after deduction of what they 
* ſhould draw in virtue of their infeftments.” 

The interlocutor of the court in this caſe was preciſely in terms of 
the above deciſion, | 


Ordinary, Juſtice Clerk. Act. Abercrombie. Alt. Rae, Law, W. Miller. 
C. 
No. LXXX. * Auguſt 3. 178 . 


ELIZABETH S PIT TAI, Supplicant. 


Summary application, by a ſubſlitute in an entail for recording the ſame in 
the regiſter of tailztes, incompetent, when the entail is not produced. 


HE petitioner ſet forth, That ſhe was a ſubſtitute in an entail 
affecting the lands of Leuchat : That this entail, though exe- 
* cuted on the 19th December 1678, and the title upon which the 
eſtate had always been poſſeſſed, had never been recorded in the re- 
giſter of tailzies, and concluded for ſervice of the petition upon 
James Spittal, the heir in poſſeſſion, for an order upon him to pro- 
duce the deed of entail, and for a warrant for recording the ſame in 
terms of the ſtatute 1685. | 
The petitioner referred to a deciſion, Faculty Collection, vol. 2. No. 
24. where an application of the ſame nature was complied with, upon 
production of a copy of a deed of entail, nowiſe authenticated. 


a £6 


A aA 286 


In this caſe the court refuſed the petition as incompetent. 


Act.. H. Erſtine. 


No. 


( 1 


No. LXXXI. Auguſt 9. 1781, 


CHARLES STEWART, Prifoncr, 
Againſt 


HENRY M*GCLASH A N, one of bis erediteer, 


Ceſſio bonorum.—This pri vilege not competent to debtors incarcerated 
for damages. 


HE Lords refuſed liberation upon a cefſio bonorum to a debtor 
who was impriſoned for not payment of a ſum awarded by the 
following decree of the court in a former proceſs of wrongous impri- 
ſonment, oppreſſion, and damages: Find it proved, that the de- 
fender, Charles Stewart, acted illegally, unwarrantably, and oppreſ- 
* ſively, by maltreating Henry M*Glaſhan, purſuer, under pretence of 
having enliſted him as a ſoldier, and procuring him to be confined as 
* a priſoner in the tolbooth of the Canongate, from Saturday till Wed- 
neſday, under the aforeſaid pretence, without order of law; and, 
therefore, find the ſaid defender liable to the purſuer in damages and 


expences. | 


XR «a 


AQ. H. Erſkine, Alt. 7. Morthland. Clerk, Menztes. 
D. 


No. LXXXII. Auguſt 9. 178 1. 
Ranking of H A M I L T O Nof Provenball's creditors. 


Hypotbec.— A writer"s hypothec on the papers of a bankrupt, preferable to 
another creditors infeftment on his lands, though prior in date to the 


writer's accompt. 


N the ranking of Provenhall's creditors, William Wilſon writer to 
I the ſignet, produced an intereft founded on an accompt of bulineſs 
done for the common debtor, and craved a primo loco preference, in 
virtue of his right of hypothec on the papers which were ſtill in his 


hands. 
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It was at firſt objected, that Mr Wilſon had paſſed from his right of 
hypothec, by taking a bill tor the ſum in his accompt. But this ob- 
jection being over- ruled by the Lord Hailes Ordinary, William Jamie- 
ſon, an heritable creditor, reclaimed upon a different ground, viz. that 
his debt was completed by infeſtment, prior to every article in Mr Wil- 
ſon's accompt of buſineſs. 

Pleaded for Mr Famicſon : That, by an heritable bond, not only 
the lands of the debtor, but the title-deeds of thoſe lands, are conveyed 
to the creditor, and both became equally his property to the effect of 
ſecuring him againſt every new contraction of the proprietor. Tho), 
therefore, an agent is entitled to retain papers in his hands till paid his 
accompt, in a queſtion with either the proprietor himſelf, or even a 
perſonal creditor, yet he cannot be preferred, or even come in par! 
paſſu, in ranking with an heritable creditor, who had previouſly a real 
lien upon the papers. Beſides, Mr Wilſon's claim is inconſiſtent with 
the ſecurity of real creditors, who always underſtand that no right 
which does not appear on record can interfere with them. 

Anſwered for Mr Wilſon : That, by the law of Scotland, title-deeds 
or other writings in the cuſtody of an agent, are held to be pledged in 
ſecurity of his accompt ; nor can an agent be obliged to give up his 
hypothec without payment, any more than a wadſetter can be obliged 
to renounce his wadſet, without payment of the redemption-money. 
Both are redeemable rights, and both are equally inviolable till pay- 
ment. As to the conveyance of writs and evidents in an heritable 
bond, it conſtitutes no real lien whatſoever, but merely a perſonal right 
to make them forthcoming from the debtor. Poſſeſſion of the zp/a cor- 

ora is the only lien upon title-deeds; and when it is obſerved that 
lands and the title-deeds of lands are really two different ſubjects, it 
will be evident that the cuſtodier of the deeds has, by poſſeſſion, as 
complete and diſtinct a right in that ſubject, as the creditor has in the 
lands by his infeftment. With regard to creditors truſting only to the 
faith of the records, it is by no means the fact as to matters of this 
kind ; nor can it be, for the record does not inform the creditor where 
his debtor's papers are to be found, or how much of his agent's ac- 
compt is unpaid. A creditor need never be long at a loſs in theſe 
matters ; and a very little degree of attention may ſecure him againſt 
any danger ; but, on the other hand, if an agent were always to make 
ſearches before he could ſafely proceed to buſineſs, it would either 
oblige every man to be his own agent, or put an end to buſineſs alto- 

ether. 
Y Cates quoted by Mr Wilſon, —Naſmith contra creditors of Lidder- 
dale of 'Torrs, 6th July 1749 ; Patrick M*Dougal contra creditors of 
Caſtleſwine, January 1780; Mr Wilſon himſelf contra creditors of 
Lainſhaw, July 1780. 


© The Lords preferred Mr Wilſon.” 


Lord Hailes Ordinary. Act. H. Erſkine. Alt. Morthland. Clerk, Orme. 
D. 
No, 


No. LXXXIII. Auguſt 10. 1781. 


GEORGE BUCH AN of Kell, Eo. 
Againſt 


THOMAS MIS B E 7, and others, creditors of James 


Bogue tenant in Kello. 


Hypothec,—The landlord's right not affefed by a ſequeſiration at the in- 
fance of creditors, | 


M BUCHAN having obtained a ſequeſtration of Brogue's crop 


and ſtocking, a general ſequeſtration of his perſonal eſtate was 
afterwards obtained by the creditors upon act 12th Geo. III. Upon 
this a competition took place, and Mr Buchan applied by ſummary pe- 
tition to the court, praying to find that the ſubjects ſequeſtrated by 
* the ſheriff, for ſecurity of the landlord's hypothec, are not affected by 
the ſequeſtration awarded by the court, nor fall under the manage- 
ment of their factor; and that the landlord is at liberty to proceed 
under the ſequeſtration of the ſheriff, leaving it to the factor to be 
heard before the ſheriff upon any other competent ground. 


0 
C 


The Lords, upon adviſing the petition with anſwers, granted the 
prayer of the petition. 


AQ. G. B. Hepburn, Alt. H. Er/tme, 
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No. LXXXIV. Auguſt 4. 1779. 
MIL LE FX 


Againſt 
The HERITO RS of Kirkden*. 


Teind.—No new augmentation to be given in caſes where one had been 
| obtained ſince the Union. 

R MILLIGAN having brought an action of augmentation againſt 

the heritors of Kirkden, the Lords, in their character of Com- 

miſſioners of Teinds, in reſpect of the rule of Court, that no new aug- 


mentation ſhould be granted in pariſhes where one had been obtained 
ſince the Union, pronounced a judgment aſſoilzieing the defenders. 


Act. Rebert/on, Alt. Lay Campbell. 
C. 


No. LXXXV. January 30. 1781. 
VOLKERT HENDRICKS 
Againſt 
WILLIAM CUNNING H 4 M, and others. 


Prize,—A neutral ſhip, carrying the produce of an iſland at war with 
Britain, conſidered as the ſhip of the enemy. 


HE ſhip Catharina of Holland, Volkert Hendricks maſter, having 
been loaded at St Domingo with the produce of that iſland, was, 
in her voyage to the Texel, ſeized by the Bellona, a private ſhip of 
war, belonging to William Cunningham and others, and carried into 
Clyde. 
| * action having been brought by the captors before the High 
Court of Admiralty in Scotland, for having the ſhip and cargo con- 
demned as lawful prize, a judicial acknowledgment was emitted by 
Mr Hendricks, that the cargo was the produce of St Domingo; and 


* This caſe deſerves notice, only on account of the circumſtances attending it in the Houſe 
of Lords. It having been carried there by appeal, the heritors contended, that the Lords in 
the Court of Seſſion, acting in queſtions of this ſort by ſpecial authority from the legiſlature, 
and as a committee of Parliament, their deciſions were not ſubject to review. For the interlo- 


cutor of the Houſe of Lords on this point, ſee Abſtra& of appeal Caſes, p. 1 50. B. 


Nn on 
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on that account ſentence of condemnation was paſſed. This action 
was removed into the Court of Seſſion, which ſuſtained the Admiral's 
judgment *. 


Lord Ordinary, Braxfie/d. For Hendricks, Maclaurin, Morthland. 


Alt. Lord Advocate. 
C. 
No. LXXXVI. | February 17. 1781. 


ro L, 
Againſt 
SLOANLAURTIE. 
Member of parliament. jus tertii. 


R CAMPBELL held ſundry lands under one tenure, compre- 
hending the two-merk land of Horſecleugh, of the Earl of Dum- 
fries, who conveyed the liferent ſuperiority of this pendicle to Mr 
Sloan Laurie, for the purpoſe of creating a freehold-qualification, 

At the meeting for electing a member of parliament for the county 
of Ayr in 1780, Mr Sloan Laurie exhibited his claim to be enrolled. 
It was oppoſed by Mr Campbell, the vaſſal, a freeholder ; who al- 
ledged, that the conveyance on which 1t was founded, tending to an 
undue multiplication of ſuperiors, was void and null, by way of excep- 
tion, and without the aid of reduction or declarator ; Stair, b. 2. tit. 
4. F.; Bankton, b. 2. tit. 4. H 8. ; February 17. 1761, Douglas of 
Kelhead : that he had never recogniſed the claimant as his ſuperior, 
and in evidence of his fixed purpoſe never to do fo, had already com- 
menced a ſuit for declaring the inefficacy of the grantee's right: ſo that 
no poſſeſſion either had followed, or could follow upon it. | 

This challenge was brought under review of the Court of Seſſion. 

Obſerved on the bench : The multiplication of ſuperiors, without the 
conſent of the vaſſal, is unqueſtionably illegal. Still, however, a grant 
of ſuperiority having that effect, may be valid, if not reduced by the 
vaſſal. It may even be ſecured againſt reduction, by the grantee's ac- 
quiring right to the ſuperiority which remains with his author, It is 
therefore jus tertii in the freeholders to canvaſs this circumſtance in 
the claimant's right. 


© The Lords repelled the objection. 


For the objector, Wight, Rolland. 
C. 


* Tt may be proper to notice here, that theſe judgments were brought by appeal under 
review of the Houſe of Lo ds, by whom they were reverſed; the principle on which they pro- 
ceeded, although adhered to in the war which ended in 1763, having been departed from 
in that terminated in 1782. The learned Lord who moved for the reverſal, at the ſame time 
expreſſed his opinion, that the High Court of Admiralty in Scotland had no juriſdiction in 
the condemnation of prizes. For the Interlocutor of the Houſe of Lords, ſee Abſtract of 


No, 


Appeal Cales. 
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No. LXXXVII. June 27. 1780. 
JUSTICIARYCOURT. 


FOUHN KELLY, 
Againſt 
1 S MTT 


Came.—The only qualification now ſulſiſting, for the billing of game, ts 
that of a plough-gate of land in heritage, by act 1621. 


COMPLAINT was preſented to the juſtices of the peace for 

Ayrſhire, in the name of Kelly, huntſman to a gentleman of that 
county, againſt Mr Smith, an officer in the army, and proprietor of a 
ſmall eſtate in the ſame county, ſetting forth, that the latter had incur- 
red the penalties and forfeitures of the ſtatute, the 13th of his preſent 
Majeſty, entitled, An act for the more effeQtual preſervation of the 
game in that part of Great Britain called Scatland, and enafling, 
That every perſon whatſoever, not qualified to kill game in Scotland, 


year, upon any pretence whatever, any hares, partridges, pheaſants, 
moor-fowl, ptarmigan, heath-fowl, ſnipe, or quail, without the leave 
or order of a perſon qualified to kill game in Scotland, for carrying 
ſuch hares or other game, and for having the ſame in his or their 
cuſtody, he ſhall for the firſt offence forfeit and pay the ſam of 208. 
and for every other ſubſequent offence the ſum of 30 s. Sterling,” 
The juſtices having on this ſtatute given ſentence againit Smith, he 
appealed from their judgment to the enſuing circuit-court of juſticiary 
for the diſtrict. The judge, however, on that circuit *, conſidering the 
queſtion as unprecedented before the ſupreme court, certified it io the 
High Court of Juſticiary at Edinburgh ; who ordered, that the cauſe 
ſhould be pleaded in their preſence; and afterwards that the argument 
upon it ſhould be ſtated in informations. 

Kelly, who was reſpondent in the appeal, enforced his complaint 
in the following manner: The maxim oi the Roman law, Res nullius 
cedunt occupanti, is not received in this nor in any other country where 
the feudal ſyſtem has prevailed. By that conſtitution, there can exiſt 
no res nullius within the territory of a {tate ; its maxim being, that 
ſuch things as otherwiſe would be res nullius, become the property of 
the Sovereign; Res nullins ſunt Domini Regis ; Confuet, Fend. lib, 2. ; 
Reg. Mag. lib. 4. Hence, in particular, game of all Kinds are inter 
regalia: For as, by the Roman law, they were res nullius, ſo neither 


Sa. a @a a A a G (a 


* Lord Hailes, 
under 


who ſhall have in his or their cuſtody, or carry at any time in the 


1 


under the feudal governments was it ever underſtood that the right to 
them could be :comprehended in the private property of lands. Ha- 
ving then no other proprietor, they neceſſarily cedunt Domino Regi. — 
This rule being derived to us from a ſource which is common to almoſt 
all the ſtates of Europe, is, with reſpect to Saxony, ſupported by the 
authority of Struvius, in his Syntagma, ad tit. D. de A. R. D.; of Vo- 
et. ad eund. tit. as to Holland; and of Burn, vol. 1. tit. Game, p. 218 ; 
and Blackſtone, vol. 2. p. 413. 415. 418. reſpecting England. The 
Leges Foreſt. cap. 17. \ 2. ſhew the prevalence of the principle in Scot- 
land; and hence have proceeded the many interpolitions of our legiſ- 
lature in regulating the game, ſuch as, Stat. Rob. III. c. 10. ;—1424, 
c. 36. ; 1457, c. 88. ; 1474, c. 60.—68. | 

In this manner it is evident that, without a ſpecial right or gualifi- 
cation flowing from the Sovereign or State, no man is entitled to kill 
game in this country, notwithſtanding his being poſſeſſed of land-pro- 

erty. | 
q Our legiſlature from time to time have granted ſuch qualifications 
by general laws; but the only one which now ſubliſts is that introdu- 
ced by act 1685, c. 20. and thus expreſſed: Conſidering that ſetting- 
dogs, and other engines for killing of fowl, is a great cauſe of the 
ſcarcity of game, we do hereby prohibit and diſcharge all perſons to 
© have or uſe ſetting-dogs, unleſs he be an heritor of L. 1000 of valued 
© rent, and have the expreſs licence of the maſters of our game within 
© their ſeveral bounds, under the pain of 500 merks tler guotics, in 
« cafe of failzie: And we do hereby diſcharge all common fowlers, 
and ſhooters of fowls, or any other perſons, except they be domeſtic 
« ſervants to noblemen or gentlemen who are heritors of L. 1000 of 
« valued rent, to have or make uſe of ſetting-dogs or fowling-pieces, 
under the pain of eſcheat of ſuch dogs or guns, and impriſonment of 
their perſons for the ſpace of ſix weeks, foties guoties.” This enact- 
ment evidently repeals the act 1621, if that ſtatute be underſtood as im- 
| porting any qualification. 
Anſwered by the appellant : It does not appear that the maxim of the 

feudal law now referred to was ever, in this country particularly, ap- 
plicable to game. Foreign authorities are reſorted to in vain, while 
our own are expreſs againſt that idea; Craig, /b. 1. dteg. 16. § 38. ; 
Stair, b. 2. tit. 3. F 69. If that maxim could be applied to hunting, 
it would certainly be no leſs applicable to fiſhing. But why then are 
ſalmon- fiſnings alone inter regalia ? If it applied to hunting, why is 
the right of killing ſwans in particular noticed by Lord Stair as a rega- 
le? and why by our old law were thoſe fevere penalties, mentioned in 
the Leges Foreſtarum, confined to the killing of deer? Indeed, in that 
antient Collection, cap. 17. the otherwiſe unlimited right of hunting 
is explicitly acknowledged. 

The idea therefore of the ſeveral qualifications required by the le- 
giſlature for exerciſing this common right, as if they were of the na- 
ture of ſpecial or peculiar grants, is plainly erroneous, They are truly 
regulations of public police, introduced for the general benefit of the 
community ; and the only queſtion now to be determined is, whether 
thoſe of the a& 1621, or thoſe of 1685, are at this day in obſervance ? 
Prior to the year 1600, our legiſlature, by various enactments, regu- 
lated indeed the manner in which the right of killing game was to be 

| exerciſed, 


„ 


exerciſed, but made no diſtinction of perſons, as entitled or not entitled 
to that favourite ſport. The act, cap. 23. of that year, excluded from 
it * ſik as by their revenues could not bear the chargings and burdings 
of the halks, hounds, and dogs, requiſite in ſik paſtymes.” And in 
the ſame ſpirit the ſtatute 1621, c. 31. proceeded to reduce this indeti- 
nite deſcription to a more preciſe and determinate ſtandard, by ordain- 
ing, That na man hunt nor haulk at any time hereafter, who hath 
* not a plough of land in heritage, under the pain of one hundred 
pounds. | 

Nor can the act 1685 be ſet in oppoſition to this ſtatute. That tem- 
porary enactment, for its endurance ſeems to have been limited to ſe- 
ven years, required not only the qualification of L. 1000, but a licence 
from the maſters of the game. Theſe maſters of the game have long 
ſince ceaſed to exiſt; nor have any others been appointed in their 
ſtead ; and therefore, as it will be acknowledged that this law has ei- 
ther wholly preſerved or wholly loſt its authority, it follows, that the 
latter is the truth; its regulations ſo far being evidently nugatory,— 
Accordingly the ſtatute 1707, c. 5. prohibits only a common fowler, 
to hunt on any ground when he has not a ſubſcribed warrant from 
the proprietor of the ground, without diſtinguiſhing the extent of the 
property or qualification of any nobleman or heritor' who is ſuch 
proprietor; only it is to be preſumed, that by the term Veritor, accord- 
ing to the ſenſe of the act 1621, is there meant a perſon poſſeſſed of a 
ploughgate of land in heritage, 


The judgment of the Court was, That by the common law of 
Scotland all men have right and privilege of the game on their 
own eſtates or property: that by the act 1621 this right and 
privilege, or qualification, was confined to perſons who had a 
ploughgate of land or more of property: that the act 1685 ra- 
tiſied and confirmed the general rule laid down in the ſaid act 
1621, but introduced a new regulation reſpecting the particular 
mode of hunting with fowling- pieces and ſetting- dogs, under an 
exception to thoſe poſſeſſed of L. 1000 Scots of valuation, and 
having licence from the maſters of the game : that no evidence 
had been laid before the Court of the ſaid regulation and exemp- 
tion ever having been in obſervance ſince the Union, and that 
they are now in deſuetude : That the appellant having more 
than a ploughgate of land in property, had a right, and was 
qualified by the law of Scotland, to hunt, ſubject to all regula- 
tions of the game : That he was not liable to the fines impoſed 
by the act of the 13th of his preſent Majeſty : And therefore 
they reverſed the decree of the juſtices of the peace appealed 
from; but, in reſpect of the circumſtances of the caſe, found 
no expences due. 


* 
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For appellant, Blair, R. Dunda/s. For reſpondent, G. Ferguſon, H. Erſkine, Tait. 
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CASES contained in this VoLUME 


No, VI. March 30. 1778. 
FE 44 TO 
Againſt 
CEORGE SARAENERKETIT K 
* ORDERED and aqjudged, That the appeal be diſmiſſed, and the 
, interlocutors complained of affirmed.” 
No. VII. | March 10. 1779. 
LADTCRANFUR D, 
Againſt 
MARI LOCKEMAART. 


© ORDERED and adjudged, That the appeal be diſmiſſed, and the 
© interlocutors complained of affirmed.” 


No. XXVIIL April 16. 1779. 
Dr FORDYCE, 
Againſt 
York-Buildings Company's CREDITOR S. 


© ORDERED and adjudged, That the appeal be diſmiſſed, and the 
© interlocutors complained of athrmed.” 


4 


No. XXIX. 


( 147 ) 
No. XXIX. April 15. 1779. 
Forl-Buillingt Company's CREDITORS, 
Againſt 
STEWART THREIPL AN D. 


* ORDERED and adjudged, That the interlocutors complained of 
© be reverſed, and the defender aſloilzied.” 


No. XLVIII. | March 10. 1779. 
JF % EM 
Againſt 
Procurator-fiſcal of tte ADMIRALTY. 


* ORDERED and agudzed, That the appeal be diſmiſſed, and the 
© interlocutor complained of affirmed. 


No, LIV. | February 21. 1780 
EY. -- of ABERCORN, 
Againſt 
HOPE and WAUCHOP E. 


* ORDERED and aqjudged, That the Cafes be remitted hack to 
the Court of Seſſion in Scotland, with liberty to each party to re- 
claim and amend the proceſs, as he ſhall he adviſed; and wich par- 
ticular directions to the ſaid Court, to enquire reſpecting the commu- 
nications of the level in queſtion, 


a WK Ye 


No. LXIV. December 14. 1779. 
Sr LAURENCE DUNDaAS 
Againſt 
HON TMA N, and others. 


* ORDERED and adjudged, That the appeal be diſmiſſed, and the 
interlocutors complained of affirmed. A 
| Jo. 


— —ũ—3Cẽ— — 


( 148 ) 


No. LXVIII. March 8. 1780. 
TAME 8 
Againſt 
Magiſtrates of DYSAR T. 


* ORDERED and aajudged, That the appeal be diſmiſſed, and the 


interlocutors complained of (viz. thoſe of February and March 1779) 
be affirmed.” 


No. LXXIV. February 25. 1780. 
- pri bhart 
Againſt 
„ E. 
. ORDERED and adjudged, That the appeal be Amide, and the 
interlocutors complained of affirmed. 

No. LXXVIII. 35 March 17. 1780. 
r EG eee 
Againſt 
MARGARET GRAHAM. 

* ORDERED and adjudged, That the esl be diſmiſſed, and the 

© interlocutors complained of affirmed.” 
No. CXVIIL. | May 15. 1781. 
7 ri. 
Againſt 
CREDITORS f CAMERON. 


* ORDERED and adjudged, That the appeal be diſmiſſed, and the 
* interlocutor ** of affirmed. 


No. 


2 


No. X. B. May 5. 1780. 
MARS HE aL 
Againſt 
CUNNINGZATAM, DOUG AL, and CO. 


* ORDERED and adjudged, That the appeal be diſmiſſed, and the 
* interlocutors complained of affirmed.” 


No. XXI. B. April 17. 1782. 
ALNATI ERSHEEE 
Againſt 
JAMES FERRIER. 
* ORDERED and adjudged, That the appeal be diſmiſſed, and the 
* interlocutor complained of reverſed ; and it is declared, that the ap- 


pellant was entitled, in virtue of his titles, to be enrolled on the roll 
of freeholders for the county of Dumbarton.“ 


No. XXV. B. February 19. 1782. 
DUKE f MONT ROS E, 

Againſt 
Sir IAM ES COLQUHOUN. 


ORDERE D and adjudged, That the appeal be diſmiſſed, and the 
© interlocutors complained of affirmed. 


No. LII. B. February 20. 1783. 
Sir I AMES GRANT, 
Againſt 
DUKE f GORDON. 


'* ORDERED and adjudged, That the appeal be diſmiſſed, and the 
* interlocutors complained of affirmed.” 


Pp pe No. 


(„„ 


No. LXI. B. March 13. 1782. 
O HEN THOMSON, 
Againſt 
CEORGE BUCHANAN, 


* ORDERED and adjudged, That the interlocutors complained of 
© be reverſed, and that the decreet of the hr in Scotland be 


© affirmed.” 


E. April 22. 1782. 
res r E. 
h_ 
YORK-BUILDINGS COMPANY. 


© ORDERED and adjudged, That the appeal be diſmiſſed, and the 
* interlocutors complained of affirmed with L. 100 coſts.” | 


No. LXXXIV. B. May 19. 1783. 
. 
Againſt 
The HE RIT ORS / Kirzgen. 
Counſel were called in to be heard in this cauſe; and the counſel 
were directed to make out, Whether this Houſe hath any appellant 
juriſdiction from a judgment of the Lords of Seſſion acting as Com- 


miſſioners of Teinds? And the counſel deſiring time to prepare them- 
{elves for the above purpoſe, | 


* ORDERED, That the hearing of this cauſe be put off till next 
* ſeſſion, with liberty to bring new caſes, if they ſhall be ſo advi- 
6 fed. 


No. LXXXV. B. May 20. 1783. 
HENDRICKS, 
Againſt 
C VV [INGH 4 M. 


After hearing counſel, as well yeſterday as this day, upon the a- 
mended petition and appeal of Volkert Hendricks, maſter of the ſhip 
Catharina of Amſterdam, and the other owners of the ſaid ſhip and 
cargo, complaining of two interlocutors of the Judge of the Court of 
Admiralty in Scotland, and alſo of two interlocutors of the Lords of 
Seſhon there; and praying, that the ſame might be reverſed, varied, 
or altered, or that the appellants might have ſuch other relief in the 
premiſes as to this Houſe, in their Lordſhips great wiſdom, ſhould 
ſeem meet: as alſo, upon the anſwer of William Cunningham and 
other owners of the Bellona private ſhip of war, and James Maclean, 
the commander, put into the ſaid appeal, and due conſideration had 

of what was offered on either ſide in this cauſe, and the appellants ha- 
ving waved any objection to the regularity of the proceedings, or to the 


competence of the juriſdiction, 


* ORDERED and adjudged, That the ſaid ſeveral interlocutors, 
* complained of in the ſaid appeal, be, and the ſame are hereby, re- 
verſed. 
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Selkirk (Earl of) 9 
Dund1s 42 
Buchan B. 139 
Haddington (Earl of) 40 
Dundas 116 
Paterſon B. 48 
Leſlie 141 
Thomſon B. 104 


Page Num. DEFENDERS. 


Parker Montgomery and others 
Paterſon Maclure and Macree 
Phinn Hunter-Blair, &c. B. 
Potts Strettel 
Provenhall's creditors, (ranking of) B. 
R 
Ramſay Grierſon 
Rattray Paiſly 
Reid and others Greig and others B. 
Richmond Fullerton 
Ritchie Burner 
Robertſon Blackie B. 
Robertſon and others Clark B. 
Roſs Clarke 
Rothes (Counteſs of) Aunttruthers 
Ruſſel Ruſlcl 
8 
St Andrew's magiſtrates Tod and others B. 
Scott Lade 
Scott Oliver 
Scotland Campbell 
Scotts Hepburn B. 
Shaud Mair 
Sinclair Manſon-Sinclair B. 
dkenc-Keith Ka | 
Stoan-Laurie Campbell B. 
Smith Good 
Smith Kelly B. 
Somerville Campbcll and ahi 
Somerville Buchanan aud e 
Spalding Gardiner 
Spiets, &c. Dunlop, &c. 
Steverlon- Jollie 
Stewart Foot and Marſhalls 
Stodart Dalrymple and others 
Sword Maclean, 
. 
Tawſe Crooks 
Thomſon and Young Cuthbertſon B. 
Threipland York-build. Co. creditors 
Traill Haldane B 
Turnbull and others Turnbull and others 
U 
Ure Jackſon 
W 
Watt Kempt 
Watſon Dickſon 
Wauchope Hope 
Wauchope Yor a Co. B. 
Wedderburn 2aikcric.,n B. 
We derburn Knmyhe 
Woelſh and others W eiſh 
Wright Herriot 
Williamſon tay 
Williamſon Hay and Low 
Wilſon Ritchie 
Woods Home B. 
* 
York-build. Co. (cred. of) Campbell 
Yule Bogle 


PURSUERS. 


Page Num. 
10 5 
138 73 
44 23 

A 
$359 od 
203 108 
91 51 
97 57 
183 95 
23 IT 
go F 
119 71 
100 56 
178 93 
147 76 
97 58 
118 60 
3 21 
89 46 
1 
53 32 
123 72 
11 6 
142 85 
1-8 82 
143 87 
29 16 
135 58 
177 92 
124 26 
0 
77 44 
75 43 
2 2 
113 62 
76 a7 
4) 79 
55 20 
vu 8 
154 380 
1to 61 
127 67 
96 4 
107 66 
105 65 
5 3 
27 14 
195 102 
81 47 
215 116 
210 113 
102 C3 
200 106 
69 40 
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T HE 


PRINCIPAL MATTERS contained in the foregoing DEc1810Ns, 


Letter B refers to the loft part of the Deciſions, beginning 5th December 1780. 


A 

Avjzpicarion. An adjudication on a truſt- 
bond veſts an active right in the truſter, and 
tranſmits to his heirs. No. 86. p. 130. B. 
Hepburn ayainſt Scotts, July 25. 1781. 

Apvocate. An Advocate may be admitted a 
notary public. No. 59. p. 98. B. Orr, peti- 
toner, June 15. 1781. 

ALimexr. Aliment not due by a father's uni- 
verſal diſponee. No. 124. p. 229. - Mearns 
agamſ} Gibbon, Aug. 10. 1780. 

Aliment due to a widow where her terce 
is inadequate. No. 19. p. 34. Thomſon a- 
gainſt Maculloch and his tutor ad litem, March 
„ 

Hy : proceſs for aliment of a baſtard child, 
the father being a day-labourer, and the 
mother of the ſame rank, the Lords decern- 
ed for L. 3 in the year, to be paid quarterly 
unti! the child attained the age of ſeven 
years, and alſo thereafter, until either the fa- 
ther ſhould take the child into his own keep- 
ing, or the child ſhould attain the age of ten 
years. No. 21. p. 36. Oliver againſt Scott, 
March 7. 1778. 

An heir of entail not entitled to claim ali- 
ment from the widow of the entailer, whoſe 
annuity, ſecured to her by marriage-contract, 

_ exhauſted the whole produce of the eſtate. 
No. 112. p. 209. Stewart againſi Campbell, 
June 24. 1780. 

Axxualxr Nr. Whether a partial payment of 
a merchant's accompt ſhould be applied to 
principal or intereſt, No. 74. p. 145. Stret- 
tel againſt Potts, March 2. 1779. 

AverxoBaTe and REeexobate. The proof of the 
receipt of money depending on the acknow- 
ledgment of the receiver, his allegation of 
its being given for an illicit purpoſe, held an 
intrinſic quality. No. 46. p. 80. Campbell 
againſt Scotland, Nov. 28. 1778. 

| AxxesTmenT. Arreſtment not a habile mode 

of affecting the reverſion of an eſtate fold ju- 

dicially, No. 92. p. 177. Gardner againſt 

Spalding, Nov. 30. 1779. 
Arreſtment the habile diligence for affect- 

ing the price of heritable ſubjects in the 

hands of a truſtee for creditors. No. 108. 


p. 203. Grier/on againſt Ramſay, Feb. 25. 1780. 


| B 
Bavx, See Forum competent. 


Baxxxver. Although a ſecurity for money 
inſtantly advanced does not fall under the 
ſtatutes 1621 and 1696, yet if this meaſure 
has been adopted in order to elude the ſta- 
tutes, the creditors may ſet it aſide. No. 51. 
p- 90. B. Blailie againſt Robertſon, March 
9. 1781. 

An addition to a wife's proviſion in her 
contract of marriage, the huſband being at 
the time inſolvent, reduced on the act 1621. 
No. 16. p. 29. Campbell againſt Sommerulle, 
Feb. 14. 1778. 

An indorſation to a bill, the drawer and 
acceptor of which live in the neighbourhood 
of each other, falls under act 1696. No. 125. 
p- 230. Campbell againſt Macgibbon, &c. 
Aug. 10. 1780. 

See Sequeltration. 

BarTrexy. The ſtatutes concerning battery 
pendente lite, ſtill in force. No. 40. p. 72. 
B. Gordon againſt Gordon, Feb. 27. 1781. 

BeNerictum CEDENDARUM ACTIONUM. See Debtor 
and Creditor. 

BexeeiciuM COMPETENTLE. Bengſicium competen- 
tiæ not allowed to a perſon having obtained 
a ceſſio bonorum. No. 31. p. 52. Reid againſt 
Donaldſon, July 11. 1778. 

BILL or Excyance. A bill and proteſt found 
to be a virtual aſſignation of a draught pre- 
vioully in the drawee's hands, of which the 
term of payment was not come. No. 53. 
P- 94. Macleod againſt Crichton, Jan. 14. 1779. 

A bill of exchange proteſted for not pay- 
ment equivalent to an intimated aſſignation, 
though arreſtment uſed on it in the hands of 
the perſon on whom it is drawn. No. 18. 
p. 33. $pottiſwood againſt Macneil, March 4. 
1778. 

5 perſon to whom bills lad been indor- 
ſed under an obligation to account, found 
entitled to the privileges of an onerous in- 
dorſee. No. 11. p. 23. Burnet againſt 
Ruchie, Feb. 12. 1178. 

The oath of an agent of a banking company 
admitted in ſupplement of the proof ariling 
from a private marking by him of intima- 
tion given of the diſhonour of a bill negoti- 
ated by the company, and of which he him- 
ſelf was an indorſer. No. 117. p. 217. Cole- 

brooke againſt Douglas, July 18. 1780. 
- The oath of a caſhier of a great trading 
company, and who likewiſe poſſeſſed a ſmall 
Rr ſhare 


Buxcn RovaL. 


CavTrro MUTIANA. 
CAUuTIONER, 


CLAusk. 
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ſhare of their ſtock, admitted in ſupplement 
of proof of the due intimation by them of 
the diſhonour of a bill. No. 34. p. 59. B. 
Douglas, Heron, and Company againſl Alexan- 
der, Feb. 13. 1781. 

Notification to the laſt indorſer preſerves 
not recourſe againſt the prior. No. 30. p. 65. 
B. Elliot again Bell, Feb. 14. 1781. 

See Bankrupt. 

A craftſman, though not reſi- 
dent within burgh, entitled to be elected a 
deacon, No. 23. p. 44. B. Hunter-Blair 
againſt Phinn, Jan. 31. 1781. 


Magiſtrates have no power to exact new 


cuſtoms. No. 58. p. 97. B. Tod againſt Ma- 
giftrates of St Andrews, June 15. 1781. 
Magiſtrates in a royal burgh may, by diſ- 
cretionary tines, compel the performance of 
public offices within the burgh. No. 97. 


p. 187. Hull againſt Hoptirk and Maccall, Jan. 


13. 1780. 

An excluſive privilege to carry on the web- 
ſter craft, found to reach ſilk-weaving, al- 
though not in uſe at the time of the grant, 
No. 8. p. 19. Freeland againſt the Incorpora- 
tion of Weavers in Glaſgow, Jan. 29. 1778. 

Convention of the royal burghs have not 
power to alter the ſett of any of the burghs. 
No 43. p. 75. Dalrymple and others againſt 
Stodart and others, Aug. 7. 1778. 


8 . 

See Executor, No. 5. B. 
Diligence being done within the 
ſeven yeais, a cautioner, in terms of act 1695, 
is however not liable for annualrents that 
are poſterior. No. 105. p. 199. Reid, &c. 
againſt Maxwell, Feb. 17. 1780. 

Cautioner of a meſſenger only liable for 
his actings qua meſſenger. No. 16. p. 30. B. 
Welſh againſt Macveachs, Jan. 18. 1781. 

The reſiduary part of a ſecurity obtained 
by one cautioner to the extent of the whole 
debt, communicated to the co-cautioners. 
No. 49. p. 87. Creditors of Fiſher againſt the 
Creduors of Campbell, Dec. 18. 1778. 

Cautioner in a fuſpenfion. Atteſter. Form 

of atteſtation. No. 35. p. 63. B. Mactintay 
againſt Ewing, Feb. 14. 1781. 
It being provided in a contract with 
mariners, * that they ſhould not be entitled 
to their wages, or any part thereof, till the 
return of the ſhip to the port from whence 
ſhe ſet ſail,” the mariners have right thereto, 
although the ſhip never returned, but was 
wrecked. No. 10. p. 22. Moriſon and others 
againſt Hamilton and others, Feb. 10. 1778. 

A legacy bequeathed * to oue in liferent, 
and her children in fee,” imports a fee in the 
children, deſcendible, upon their outliving 
the teſtator, to their next of kin. No. 38. 
p. 66. Turnbull againſt Turnbull and others, 
July 28. 1778. 

Clauſe prohibiting an heir of entail © from 
altering the ſucceſſion, or doing any deed di- 
rectly or indirectly, whereby the ſame might 
be any wile altered,” does not prevent a wife 
from making an exorbitant ſettlement on her 
huſband. No. 42. p. 73. Sir W. Montgomery- 
Cunningham againſt J. Montgomery-Beaumont, 


Aug. 5 1778. 


CoLLEGE or JUSTICE. 


Communion ELEMENTS. 


ComeeTtiTION. 


1 N DIE ©. 


Lands coming from the wife, and ſettled; 
in her contract of marriage, in favour of 
the huſband and wife in conjunct fee and 
liferent, and to the children of the marriage 
in fee,” the fee of theſe is in the wife. No. 4. 
p. 6. B. Paterſon againſt Balfour, Dec. 6. 
1780. 

5 father, for the price of ſome heritable 
ſubjects which had belonged to him, took a 


bond in favour of himſelf and his wife, and 


longeſt liver of them two in liferent, and for 
their liferent-uſe allenarly, and in favour of 
his ſon, his heirs, executors, and aſſignees; 
without prejudice to the father of ſuiting 
and uſing all manner of execution and dili- 
gence at any time during his lite, and uplift- 
ing and diſcharging the principal ſum, annu- 
alrent, and penalty, notwithſtanding he was 
only provided to the liferent.“ Ihe Lords 
found, that the fee of this bond was in the 


father, and made part of his executry. No. 5. 


p. 10. B. Dijon againſt Diclſon, Dec. 7. 
1780. 

Diſpoſition by a father, in favour of his 
daughter in liferent, and to the children pro- 
create, and to be procreated in fee,“ conveys 
the fee to the daughter, and not to the child- 
ren. No. 42. p. 76. B. Cuthberiſon againſt 
Thomſon and Young, March 1. 1781. 

A ſum being granted to one in liferent 
alimentary, and to be divided by her among 
her children at any time before her death, 
and failing a diviſion by her, to be divided 
by the repreſentatives of the teſtator,* the 
Lords found the mother to be only liferenter 
thereof. No. 56. p. 96. B. Gerran againſt 
Alexander, June 14. 1781. 

A bond being granted to a daughter in 
liferent, and her children in fee, with the 
power of © uplifting and diſcharging” to the 
former; ſhe underttood to be truly tar. No. 
78. p. 151. Porterfield againſt Graham, &c. 
June 23. 1779.—N. B. Atirmed on appeal 
to the Houſe of Lords. | 

The clauſe * perſonally liable for the diſ- 
poner's debts,” not interpreted in a diſpoſi- 
tion by a father to his ſon, to extend farther 


than in valorem, No. 121. p. 222. Smith 
againſl Marſhall, July 21. 1780. 
See Donatio mortis cauſa, No. 32. B. 


Not entitled to exemp- 
tion from the annuity levied in Canongate 
for ſupport of its miniſters, No. 76. p. 149. 
Chriſtian againſt Syme, June 16. 1779. 

Action of repetition of 
communion element money for twelve years, 
during which the miniſter, at different peri- 
ods of his incumbency, had failed to admini- 
{ter the ſacrament, refuſed to heritors. No. 
116. p. 215. Hay and Low againſt Williamſon, 
July 14. 1780. 

Creditors cannot be ranked 
twice for their whole debts upon the ſame 
ſubject, in conſequence of different diligen- 
ces. No. 89. p. 135. B. Douglas, Heron, and 
Company againſt Bank of England, Aug. 2. 
1781. 

A diſpoſition in ſecurity, and aſſignation 
to the rents of lands, followed by infeftment, 
preferable to an arreſtment of theſe rents. 
No. 114, 


IND E X 


No. 114. p. 213. Webſter againſt Donaldſon, 
July 13. 1780. 

Cox picrio 1xDEBITI, This action competent to 
a cautioner in a bond falling under the ſta- 
tute 1695, cap. 5. anent principals and cau- 
toners, who had, after the lapſe of the ſeven 
years, made payment of the debt. No. 41. 
p. 70. Carrick againſt Carſe, Aug. 5. 1778. 

CoxrirmaTtion. See Right in ſecurity. No. 
_ - | 

CourTesy. See Member of Parliament. No. 
26. B. 

Act 1661, cap. 24. The action for ſett- 
ting aſide rights granted by an heir within 
the year after the predeceſſor's death endures 
for forty years. Ihe ſecond clauſe of 
this act not confined to rights granted by 
heirs in a ſtate of apparency. No. 110. p. 
206. Magiftlrates of Ayr againſt Macadam, 

June 14. 1780. | 

CREDITORS OF A DEFUNCT. The neareſt of kin 
having confirmed, a creditor of the defunct 
claiming upwards of two years afterwards, 
preferred to the executor's creditors. No. 
69. p. 129. Tate againſt Ray, February 12. 
1779. 


D 
Drarunrp. Apparency of an heir of tailzie 
entitles to purſue reduction ex capite Ledi. 
No. 65. p. 122. Graham againſt Graham, 
Feb. 4. 1779. 
A deed, by which the heirs at law were 
excluded, haviag been cancelled, they were 


found entitled to ſue a reduction ex capite 


lecti of another deed of the fame tendency, 
though once barred by the prior. No. 89. 
p. 173. Finlay againſt Birkmire, July 29. 
1779. ; ; 

Depror AD Cxeprros. A. catholic creditor 
having obtained payment out of the eſtate of 
his debtor, is not obliged to aſſign to the 
poſtponed creditors on that eſtate his right 
of action againſt a cautioner. No. 95. p. 
178. Grant againſt Mansfield, Ramſay, and 
Company, Dec. g. 1779. 5 

A co-debtor entitled to receive aſſignation 
of diligence from the creditor, for the pur- 
poſe of ſpeedily operating relief. No. 98. 
p. 189. Erſkine againſt anderſon, Jan. 14. 
1780. 

8 MorTISs causa. A diſpoſition mortts 
cauſa ſtill effectual to the heir of the diſponee, 
though he himſelf predeceaſed the diſponer; 
the diſponee's heirs having been mentioned 
in the diſpoſitive clauſe only, whilſt the reſt 
of the deed ſeemed to point peculiarly to 
the diſponee himſelf. No. 32. p. 56. B. 
Ballon againji Horſeburgh, Feb. 13. 1781. 


.E 
Exrcvros. A partial confirmation by the 
next of kin does not veſt him in the proper- 
ty of the whole moveables. No. 87. p. 109. 
Shan Laurie againſt Spalding - Gordon, July 
27.1779. : 

An executor, in accounting with thoſe 
entitled to the legitim, may retain in his 
hands money for anſwering every debt which 
is outſtanding, No. 5. p. 10. B. Dickſon a- 
gainſt Dickſon, Dec. 7. 1782, 
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ExnTion, ad deliberandum. In this proceſs a 
charter of adjudication and infeftment in 
favour of the defender in poſſeſſion not ſuf- 
ficient to bar the purſuer from inſiſting for 
exhibition of the grounds of the charter. 
No. 50. p. 89. Macfarlane again/t Buchanan, 
1. 

Exeexces. The act of ſederunt 1715, p. 4. ex- 
tends to petitions which reclaim againſt in- 
terlocutors modifying expences. No, 20. 
p. 35. Mackay againſt Barclay and others, 
March 6. 1778. 

Exegxce. The expence of a diſcharge is de- 
frayed by the creditor. No. 67. p. 110. E. 
Cgiluie againſt Fyfe, July 3. 1781. 


F 

Facrox. Factor appointed by the Court of 
Seſſion cannot enter into a ſubmiſſion. No. 
39. p. 49. Creditors of Patrick Macdowal a- 
gainſt Charles Macdowat, July 8. 1778. 

Frax. See Clauſe. 

Abſolute, limited. A father having in 
his marriage-contract become bound to pro- 
vide his eſtate to the eldeſt fon, although he 
may ſettle rational provitions on his younger 
children, yet cannot, to the prejudice of his 
fon or his creditors, diſpone the ellate with 
a reſervation of the ſon's liferent to his ſon's 
children. No. 36. p. 62. Sper and others 
agam/t Dunlop and others. 

Fonkiox. Succeſſion to the moveable eſtate 
of a Scotſman ſituated in a foreign country 
regulated by the law of the country. No. 1. 
p. 1. Davidſon again Elcherfon, Jan. 13. 
1778. 

Succeſſion in effects recovered in a fo- 
reign country, under a will executed there, 
regulated by the law of that country. No. 
2. P. 4. lenderſon againſt Maclean, Jun. 13. 
1778. 

The annualrent of a debt contracted a- 
broad, and ſued for in this country, is to be 
reſtricted to the legal rate of intereſt here, 
though ſmaller than in the foreign ſtate. 
No. 79. p. 153. Wood again/t Granger, June 
24. 1779. 

Forum COMPETENS. Bank: notes being conſider- 
ed as caſh, tranſmitted in ſucceſſion like other 
moveable effects. No. 1. p. 1. Davidſon 
againſt Elcherſon, Jan. 13. 1778. 


G 

Game. The only ſubſiſting qualification for 
the killing of game, is that of a ploughgate 
of land in heritage, by a& 1621. No. 87. 
p. 143. B. Kelly againſt Smith, June 27. 1780. 

Hunting within the incloſures of another 
againſt his will not lawful. No. 17. p. 30. 
Marquis of Tweedale againſt Dalrymple and 
others, March 3. 1778. 

GLenze. The ſtate of lands, whether arable or 
not, to be determined by their preſent con- 
dition. No. 24. p. 39. Grier/ſon againſt 
Ewart, June 26. 1778. 

By arable lands are to be underſtood thoſe 
which are in a continued ſtate of cultivation, 
though bearing crops of graſs and not con- 
ſtantly under the plough. id. 

A miniſter in a royal burgh having a 
landward territory annexed to it, has right 

to a glebe, there being church-lands _ 

| tne 


„ 


r 


. 


HouorLodaTION. 


Hvrornxc. 
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the pariſh. No. 95. p. 183. Fullerton againſt 


Richmond, Dec. 17. 1779. 
A miniſter not entitled to feuel, except 


through immemorial uſage. No. 72. p. 136. 


[ND 11 


was unloaded at the Iaft port before the 
wreck happened. No. 10. p. 22. Moriſon 
and others againſt Hamilton and others, Feb. 
10. 1778. 


Dymock againſt Duke of Montroſe, Feb. 25. Imvess-orrices. Impreſs- officer may impreſs 


1779. 
H 


the maſter and mate of a ſmuggling veſſel of 
any ſize. No. 17. p. 32. B. Napier againſt 
Brownngs, Jan. 19. 1781. 


HeriTABLE AND MOVEABLE. How far a power ImerxonaTIONn. The titles of a perſon who 


of attorney for doing * all things relative 


to the premilſles,” authoriſes an alteration of 


them from heritable to moveable. No. 59. 
p. 106. Brown againſt Brown, Jan. 26. 
1779- | 
HexziTace and CONQUEST. | e e. =_ be- 
ing ſold, jus repreſentations takes place upon 
the price. No. 75. p. 147. Ruſſel againſt 
Rufſel March g. 1779. 


Silence of a merchant to 


InDerinITE PAYMENT, 


makes a production as ſutficient to exclude, 


mult be altogether unexceptionable, other- 
wiſe the action of reduction improbation 
muſt take its ordinary courſe. No. 72. p. 122. 
B. Sinclair agarnft Sinclair, July 4. 1781. 
Partial payments of an 
account made during the laſt three years to 
be applied to the earlieſt of the preceding 
articles not then preſcribed. No. 82. p. 158. 
Good againſt Smith, June 30. 1779. 


whom goods have been ſent, contrarily to InarsrrIon. Inhibition not ſufficient to ſecure 


the commiſſion given by him, imports his 
homologation of the ſender's proceedings. 
No. 99. p. 175. Lombe againft Scott, Nov. 17. 
1779. 

of Writ, No. 74. | 
Houspaxp axp Wire. A diſpoſition by a huſ- 
band to himſelf and his wife in conjunct fee 
and liferent, and to their children in fee, 
granted after marriage, rendered void by 
the death of the huſband within a year after 
marriage, without a child being born, no 


proper marriage contract having intervened. 


No. 28. p. 50. B. Cumung againſt Garden, 
b. 7. 1781. | 
nt being advanced for aliment of a 
family, and a voucher taken for it from the 
huſband, the creditor has no claim againſt 
the wife, although ſhe ſucceed to a ſeparate 
eſtate, No. 9. p. 17. B. Mitcheſſon againſt 
Lady Cranſton, Dec 12. 1780. 
The hypothec competent to a 
writer on the writings of his employer does 
not ſtop the triennial preſcription. No. 12. 
p. 22. B. Foggo againſt Macadam, Dec. 22. 
80. 
IS writer in conſequence of his hypothec 
upon his employer's writings, is preferable 
to the heritable creditors of the bankrupt, 
although the ſecurity of the latter be prior 
in date to the writer's account. No. 82. 
p. 137. B. Ranking of Provenhall, Aug. 9. 
81. 
The hypothec competent to a landlord, is 
not affected by a ſequeſtration of the tenant's 
effects under the bankrupt-act. No. 83. 
p. 139. B. Buchan againſt Niſbet, Aug. 10. 
1 right of hypothec competent to a wri- 
ter on the title-deeds of an eſtate for an ac- 
count due by the apparent heir thereof. No. 
45. p. 79. Orme againſt Barclay, &c. Nov. 18. 
1778. ; 
. Hypothec on the ſtocking of a farm en- 
titles the landlord to recover from a creditor 
of the tenant any part of it carried off by 
| poinding. No. 37. p. 67. B. Macdowal a- 
gainſt Jamieſon, Feb. 15. 1781. 


I 

DirLixp conprrion. Where mariners are en- 
gaged in a voyage for ſeveral different ports, 
and the ſhip is wrecked, they are entitled to 
wages only to that period when the {hip 


Innovation. 


InsSURANCE. 


JurrspicTION, 


a right in lands againſt the granting of tacks. 
No. 109. p. 205. Gordon againſt Milne, Feb. 
29. 1780, | 

A party became bankrupt, after having 
entered into a minute of ſale concerning a 
landed eſtate, by which the ſeller agreed to 
take his perſonal bond for a part of the price. 
He then granted ſecurity on the lands for the 
whole price. A creditor of his having uſed 
inhibition after the minute of fale, but be- 
fore the ſale was completed, the Lords 
found, that the real ſecurity granted by him 
was not [truck at by the inhibition. No. 94. 
p. 180. Grant againſt Mansfield, Ramſay, and 
Company, Dec. 9. 1779. 
Whether a novatio debiti is crea- 
ted by a creditor of an anceſtor taking bills 
from the heir, debated but not decided. No. 
88. p. 134. B. Ranking of creditors of Cult, 
1 1981. 

An heritable ſecurity applicable to certain 
bills, held to continue applicable to other 


bills afterwards ſubſtituted in the place of 


the former. No. 41. p. 72. B. Bank of 
1 againſt Bank of Scotland, March 1. 
1781. 

See Periculum. 

See juriſdiction, No. 113. 

Juriſdiction of the Court of 
Seſſion, in the firſt inſtance, ſuſtained in a 
queſtzon of inſurance on a ſhip, No. 113. 
p. 210. Ruchie, &c. againſt Wiljon, &c. 
July 5. 1780. 

Juriſdiction of the High Admiral Court 
privative in queſtions relative to prize-veſſels. 
No. 38. p. 68. B. Monro againſt Magiſtrates 
of Edinburgh, Feb. 20. 1781. 

Interim appointment by the Court of Seſ. 
ſion, of a procurator to act in the High Ad- 
miral Court. No. 39. p. 70. B. Collins a- 
gainſt Judge Admiral, Feb. 20. 1781. 

Juriſdiction of the Court of Seſſion com- 
petent reſpecting a right to certain feudal 
caſualties conveyed to the claimant by the 
Crown. No. 64. p. 116. Sir Lau. Dundas 
agamſt Officers of State, Feb. 3. 1779. 
N. B. Affirmed on appeal to the Houſe of 
Lords. 

A perſon having intromitted with the ef- 
fects of a ſeaman on board athip, an action 
for obliging him to account for his intromiſ- 
Gons, is not of a maritime nature. No. 12. 


p. 25. 
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p. 25. Parthelomew and others againſt CBal. 
mers, Feb. 11. 1778. 

Detention of an apprentice to ſerve at ſea, 
by an impreſs-oflicer, not a fact of a mari- 
time nature. No. 35. p. 59. Chalmers a- 
gainſi Napier, July 28. 1778. 

In procefies for recovering the penalties 
impoſed by the ſtatutes 1592, c. 127. and 
1672, c. 21. the Lyon Court is competent, 
but not privative. No. 22. p. 36. Pro- 
curator-fiſcal of the Lyon Court againſt Murray 
¶ Touchadam, June 24. 1778. 

Court of Seſſion competent in actions of 
battery ad civitem effeflum, even in the firtt 
inſtance. No. 33. p. 53. Mair againj{ Shand, 
*uly 14. 1778. 

Court of Seffion cannot review the judge- 
ments of the commiilioners appointed by the 
act for the more {pecdy recruiting his Ma- 
jeſty's forces.“ No. 54. p. 78. Foote and 
arſhall againſl Major Stewart, Aug. 9. 
1778. 


Juſtices of the peace may regulaze the 


wages of craftimen within burgh, No. 27. 


p. 04. Majier Tailors of Canongate againſt the 
Jour nehmen Tatlors, july 28. 1778. 

Court of Seſſion may review regulations 
made by the juſtices of the peace concerning 
the wages of tradeſmen, Id. 

The civil courts have no juriſdiction in 
matters of eccleſiaſtical concern, No. 126. 
p. 232. Roberiſon agarnjt Preſton, &c. Aug. 
11. 1780. | 

Clergymen, in the exerciſe of their eccle- 
ſiaſtical function, not ainenable to the civil 
courts. No. 87. p. 132. B. Macqueen and 
Spouſe againſi Grant, July 25. 1781. 

Juriſdiction of the Court of Seſſion in re- 
viewing the proceedings of the Commiſſion- 
ers under the comprehending act, 19th, 
Geo. III. No. 81. p. 156. Patillo againſt 
Sir W. Maxwell, &c. June 25. 1779. 

Juriſdiction of the High Admiral Court 
only competent, and excluſive of that of the 
Englich Admiralty in queſtions of prize in 
Scotland, particulaily with reſpect to act 
16th Geo. III. No. 48. p. 82. Monro againſt 
Jaciſon, Dec. 18. 1778. NV. B. Aſfirmed on 
appeal to the Houſe of Lords. 

Court of Seſſion cannot review a decreet 
of exception pronounced under the authority 
of the ſtatute 5th Geo. I. p. 22. No. 63. 
p- 103. B. Hume again Woods, July 3. 
1781. 


K 

KREV ARD. Miniſters not entitled to paſture 
cattle in one, being only allowed to cut the 
grails, No. 47. p. 81. Hay againſt Milliam- 
on, Dec, 2. 17790. 


L 

Lawzuxnows. A party obtaining letters of 
Lawburrows is not obliged to ſhew cauſe for 
his fear. No. 27. p. 44. Sellars againſt An- 
derſon, July 3. 1778. 

Lrriuious. Leaſes of an extraordinary endu- 
rance, granted during the pendency of an 
application for ſequeſtrating the lands, ſet a- 
fide, No. 28. p. 46. Creditors of the York- 


buildings Company again/t Fordyce and others, 


July 7. 1978.—N. B Afﬀimet on appeal to 
the Houſe of Lords. — No. 29. p. 49. Cre- 
ditors of the York-buildings Company againſt 
Dr Stewart Threipland, July 7. 1778. 
N. B. Reverſed on appeal to the Houſe of 
Lords. 


Lyon. A perſon having been in poſſeſſion of a 


coat-armorial prior to the act of parliament 
I 592, and having been in ule to bear ſupport- 
ers, creſt, and device prior to 1660, is pre- 
ſumed to have had an antecedent right to 


theſe, although the Lord Lyon is entitled to 


charge him to matriculate, in terms of the 
ſtatute 1672, and to pay the fees therein ſet 
down, No. 22. p. 36. Procurator-/ifcal of the 
Lyon Court againſt Murray of Touchadam, June 
24. 1778. The Lord Lyon cannot exact 
higher fees than thoſe expreſſed in the ſla- 
tute 1672. Ibid. 


M 


Maxpare, Aion of relief denied to a man- 


datary who had furniſhed goods on an open 
account, without taking a bill as directed by 
the mandaut. No. 51. p. 91. Perley againft 
Rattray, Jan. 13. 1779. 


Massz. Superior not liable to be aſſeſſed for 


the expence of building a manſe. No. 26. 
p-. 42. Sir Laurence Dundas againſi Nicolſon 
and others, July 2. 1778. 


Mink of PakLiamext, Freeholders not en- 


titled to take cegniſance of the conformity 
of a charrer to the ſignature. No. 70. p. 
132. Burn againſt Adum, Feb. 17. 1779. 

Jus tertu, An objection ſtated to a claim- 
ant, who was grantee of the ſuperiority of 
certain lands held by a vaſſal together with 
others under one tenure, that his grant, tend- 
ing to an undue multiplication of ſuperiors, 
on the vaſſal, was % jure void and null, 
and incapable of producing that poſſeſſion 
which was requiſite in freehold claims, re- 
pelled, although urged by the vatlal himſelf 
who was a freeholder. No. 86. p. 142. B. 
Campbell againſt Sloan-Laurie, Feb. 17. 1781. 

The neceſſary titles of a claimant mult be 
produced before the freeholders. No. 31. 
p. 56. B. Moodie againſt Blaibie, Feb. Io. 
1781. : 

"= party having his title-deeds in his poſ- 


ſeſſion when enrolled, but neglecting to lay 


part of them before the freeholders, allowed 
to produce them in the court of review, the 
objection not having been {tured in the court 
of freeholders. No. 44. p. 80. B. Hamilton 
againſt Cathcart, March 6. 1781. 

Ihe enrolment of a claimant by the free- 
holders in one character, ſuſtained in the 
court of review in another. No. 46. p. 82. 
B. Dalrymple and Bremner againſt Farquhar 
Gray, March 7. 1781. 

The ſtatutes requiring the completion of 
the freeholder's inveſtitures, a year before 
enrolment, do not extend to the caſe of huſ- 
bands claiming in right of their wives infeft- 
ments. 1b1d. 

A perſon having granted a diſpoſition con- 
taining procuratory and precept of the lands 
on which he had been enrolled, in favour of 
certain perſons, for behoof of his creditors, 


his right ceaſes to entitle to the privileges of 
an 
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an elector. No. 50. p. 88. B. Mair and Dal- 
rymple, again/t Macadam, March 7. 1781. 

An objection to a freeholder, that he had 
granted a diſpoſition with procuratory and 
precept, of the lands on which he had been 
enrolled, repelled, the diſponee having granted 
an obligation not to execute the procuratory, 
nor to diveſt the granter of the ſuperiority 
during bis life, although this obligation had 
been granted only fix months before the 
election. No. 49. p. 87. B. Ruſſel agarm/t 
Ferguſon, March 7. 1781. 

Objection to a ſeizin produced by a claim- 
ant, that it did not mention that the diſpoſi- 
tion and aſlignation to the precept in the 
Crown charter had been received by the bai- 
lie or notary, nor that it had been read or 
publiſhed by the notary to the witneſſes, nor 
that the ſeizin was given to the claimant in 
virtue of the aſſignation, repelled. No. 15. 
p. 28. B. Sir John Scott and Ker again/t 
Sir John Dalrymple, Jan. 17. 1781. 
Objection that the writer's deſignation in 
the diſpoſition founded on by a claimant 
was © writer to the ſignet,' inſtead of © clerk 


to A. B. writer to the fignet,” repelted. No. 


15. p. 28. B. Sir John Scott and Rer againſt 
Sir John Dalrymple, Fan. 17. 1781. 

One retour cannot be ſet up againſt ano- 
ther. No 19. p. 37. B. General Fletcher againſt 
Ferrier, Jan. 23. 1781. 


Court of freeholders cannct reject a claim- 


ant becauſe his author's right is fettered by 
a ſtrict entail, although theſe fetters appear 
from the titles produced for the claimant. 
No. 29. p. 39. B. Houflon againſt Ferrier, 
Jan. 23. 1781. | 

No poſſeſſion can be attained, in terms of 
the laws of election, of a ſuperiority of a part 
of a tenement holding blanch. No. 21. p. 
42. B. Ferrier againſt Erſkine, Jan. 23. 1781. 
N. B. Reverſed on appeal to the Houle 
of Lords. | 

No alteration of circumſtances, when the 
renewal of the frecholder's inveſtitures does 
not proceed on his reſignation. No. 22. 
P- 43. B. Campbell againſt Fleming, Jan. 23. 
1781. 

Th freeholder having wilfully abſented him- 
ſelf after the truſt-oath was deſired to be 
put, is to be held as refuſing to take the oath. 
No. 8. p. 16. B. Ferguſon againſt Campbell, 
Dee. 9. 1780. 

The act 1 594, c. 218. applies to freehold- 
claims. No. 30. p. 55. B. Haldane againſt 
Traill, Feb. 10. 1781. 

Retour ſuſtained as evidence of the old ex- 
tent, —where the cumulo valent amounted to 
L. 16, 6s. and the deſcriptive values only to 
L. 15: 3:4. No. I. p. I. B. Burns again/t 
Hamilton, Dec. 5. 1780. 

— Where, among ſeveral qualifications, the 
valent exceeded the deſcriptive clauſe by 
L. 1: 10: 8. No. 19. p. 37. B. Fletcher 
againſt Ferrier, Jan. 23. 1780. | 

Where there was an excels in the deſcrip- 
tive clauſe, it appearing from an enumera- 
tion of the values of each particular tene- 
ment in the va/ent clauſe correſponding pre- 
ciſely with the deſcriptions, that the diſcre- 
pancy had originated merely from an error 


ID 


in ſumming up the extents of the d'Terent 
tenements. No. 45. p. 36. B. Ferrier a- 
gain Graham, March 7. 1781. 

Retour not ſuſtained where the crumuls 
walent amounted to L. 7: 6: 8. and the de- 
ſcriptire values only to L. 5: 6: 8. No. 42. 


p. 80. B. Scott againſt Hamilton, March 6. 


1781. | | 

Diviſions of valuation not made at the 
meeting held on the day fixed by the act of 
parliament, nor at an adjourned meeting, 
nor at one called by the convener, but at 2 
meeting appointed by an Ordinary officiating 
on the bills, ſuſtained. No. 3. p. 3. . 
Brown againſt Hamilion, Dec. 6. 1780. 

By act 16th Geo. II. it is fuificient for 
entitling a claimant to be added to the rol, 
that the regiſtration of his ſeizin be a Hur 
prior to the day of his enrolment, although 
a year has not elapſed between the regiſtra- 
tion and the zef- of the writ. No. 3. p. 3. 
B. Brown againſt Hamilton, Dec. 6. 1789. 

A party enrolled on an eſtate valued at 
more than L. 400, haying alienated a part of 
It, is not under the neceſlity of making a new 
claim, but is entitled to remain on the roll, 
if he has retained what is ſufficient for a 
freehold qualification, No. 14. p. 25. B. 
Sir John Scott and Ker againſt Sir Gilbert Ei- 
ot, Jan. 17. 1781. 


Courteſy not being due to a huſband as to 


lands which his wife had acquired Ly ſingu— 


lar titles, he is not entitled to vote under 
that right. No. 26. p. 48. B. Sr John Pa- 
terſon againſt Ord, Feb. 1. 1781. 


See Procurator. 


Minox, A female juſt twelve years of age, to 


whom her mother, and ſeveral other perſons 
had, by her father, been named curators— 
at liberty, in oppoſition to the latter, to ac- 
company her mother to a forcign country 
with the purpoſe of reſiding there. No. 122. 
p. 226. Graham, &<c. againſt Graham, Aug. 8. 
1780. 

Deeds 7/0 jure null, need not be reduced 
within the quadriennium utile. No. 64. x. 
3 B. Thomſon againſt Pagan, July 3. 
1781. 


Morval Contract. Although a woman, who 


has in her contract of marriage aſſigned a 
bond to which ſhe had right, cannot inſiſt 
for retention till the proviſions due to her 
are implemented; yet where the huſband is 
taxen bound, ſo ſoon as the money is paid, to 
ſecure the ſame on land, in favour of himſelf 
and wife, in conjunct fee and liferent, the 
creditors of the huſband, who is inſolvent, 
cannot attach the ſums, being ſtill 2 medzo, 
without finding caution to her to the extent 
of the ſums recovered. No. 18. p. 35. B. 
Partners of the woolen manufafory at Hadding- 
ton againſt Gray, Fan. 20. 1781. | 


P 


Pacrum ILLictum. No action for payment of 


the price of ſmuggled goods at the inſtance 

of the importer. No. 73. p. 138. Maclure 

and Macree againſt Paterſon, February 16, 

1779. 

Although action is not ſuſtained on a 

ſmuggling contract, in a queſtion between 
the 
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the importer and purchaſer ; yet this defence 
will not be admitted whan the goods ſaid to 
have been ſmuggled have] paſſed from hand 
to hand on ſhore. No. 2p. 2. B. Maclean 
again Sword, Dec. 5. 1780. 

PasswE TITLE. Vitious intromiſſion. A ſon, 
in virtue of a diſpoſition from his father, ha- 


ving intromitted with his funds, and notified f 


in the newſpapers an intention to pay the 
debts, and having paid accordingly as many 
as were then claimed, it was found that the 
reſt of the creditors were entitled to receive 
as much as if, along with thoſe whole debts 
were already paid, they had been confirmed 
executors-creditors. No. 121. p. 222. 9mths 
againſt Marſhall, July 21. 1780. 

Preaceptio hereditatis, A diſpoſition, bilu- 
Io lucratroo, having been executed ante con- 
traftum debitum, though the infeftment was 
poſterior, this paſſive title not incurred. J. 
bid. 
Parronace. Right of preſentation may be 
exerciſed by a commiſſioner. No. 6. p. 11. 
Tait againſt Stene-Keith, Jan. 22. 1778.— 
N. B. Affirmed on appeal to the Houſe of 
Lords. 

In churches annexed to a benefice, 2 grant 
to the benefice conveys the right of patronage. 
No. 25. p. 49. Earl of Haddington agaml the 
Officers of State, June 30. 1778. 

PexaLTy. One having become bound to tranſ- 
port the whole produce of his Welt India 
eftate in thips belonging to his creditors till 
their debts were paid, or to pay freight and 
commiſſion as if he had done lo ; the Lords 
conſidered the laſt alternative, not as a 
penalty, which is reſtricted to the actual du- 
mage, but as containing the ſum fixed by 
the parties as a /urrogatum in place of the 
firſt, and therefore decerned for the freight 
and commithon, without any deduction.— 
No. 10. p. 19. B. Marſhall againſt Cunning- 
ham, and Company, December 13. 19789.— 
N. B. Affirmed on appeal to the Houſe of 
Lords. 

PrRIculuu. In the contract of inſurance, a 
temporary capture, attended with little da- 
mage or delay, does not entitle the inſured 
to abandon. No. 103. p. 195. Edmonſtone 
againſt Jackſon, Feb. 1. 1780. 

Concealment by the inſured of the time 
of a veſſel's being loaded, and ready to fail, 
' voids the policy. No. 57. p. 102. Stewart 
againſt Moriſon, Jan. 19. 1779. 

Concealment of the deſtination of a ſſp 
voids the policy of inſurance, though the 
veſſel periſhed prior to actual deviation from 
the courſe ſpecified to the underwriters. No. 
86. p. 166. Buchanans again/? Hunter-Blair 
and others, July 15. 1779. . 

Concealment of riſk vacates the policy. 

No. 61. p. 99. B. Thomſon againſt Buchanan 
and others, Tune 20. 178 1.— N. B. This 
deciſion reverſed on appeal. 
Pe RSONAL and RIAL. An adjudication with in- 
feftment a preferable title to that of a prior 
diſponee uninfeft. No. 35. p. 60. B. Mrzich- 
els againſt Ferguſon, Feb. 13. 1781. 

A tack granted by a perſon having only 
perſonal right, not valid againſt a ſingular 
ſucceſſor of that perſon when infeft. No. 


Parc rio, —{eptennial, 


109. p. 205. Gordon again}t Milne, Feb. 29. | 


1780. 

A truſtee infeft in an heritable ſubject for 
behoof of creditors, having conveyed the 
truſt-eſtate to the heir of the truſter, the 
creditors of the truſter entitled to no prefer- 
ence in a competition with thoſe of the heir. 
No. 71. p. 119. B. Clark againſ} Robertſun 
July 4. 1781. ; 

A diſpoſition granted under condition of 
certain proviſions being paid, which, howe- 
ver, were not in the warrant of infectment 
declared real burdens on the lands though 
appearing in the infeſtment it{eif, 800 ſuili- 
cient to conſtitute them real burdens. No 
118. p. 218, Allan againſt Creditors of Ca- 


meron, Fuly 19. 1780. N. B. Af 
appeal to the Houle of Lords. irmed on 


Poor, Three years reſidence intitles to an ali- 


ment. No 55. p. 95. B. Waddell azainft Kirk. 
Sion of Hutton, June 14. 1781. 420% 

The place of the parents reſidence for the 
lait three years, and not that of childrens 
birth, liable for their maintenance. No. 88 
Pp. 172. Herwors and Rirk-fefſion of Colding- 
hams againjt Heritors and Kirk-ſe/jtbn of Dunje 
July 28. 1779. . : 
- Mal. Act 1695 applies 
not to cautionary obligations in judicial pro- 
ceedings. No. 35. p-. 63. B. Mackinlay a- 
gaimn/t Ewing, Feb. 14. 1781. 

After the years of preſeription, not com- 

petent to object, that ſeizin had not been ta- 
ken on the grounds of the lands, and that its 
having been taken elſewhere was not autho- 
riled by a proper clauſe of union or other 
diipenfation. No. 84. p. 163. Scott againſt 
Bruce-Stewart, Fuly 1. 1779. 
A co-obligant in a perſonal bond bearing 
intereſt, having for many years paid the an- 
nualrents as they fell due, and afterwards the 
principal ſum, his claim of relief as to theſe 
annualrents ſubſiſts as long as that for the 
principal ſum. No. 94. p. 178. Anftruthers 
againſt the Counteſs of Kothes, Dec. 9. 1779. 


Preſcription cannot be pleaded by one who 


has no intereſt. No. 66. p. 199. B. York- 
buildings Company againſt Wauchope, July 3. 
I781,——N. B. Aitkrmed on appeal to the 
Houle of Lords, 

A perſon appointed truſtee in a deed for 
uſes after the Englith form, transferred the 
truſt-funds to the perſon firſt favoured in 
the truſt, and obtained from him a diſcharge 


of her intromiſſions. More than forty years 


afterwards, one of the perſons favoured in 
the truſt having brought an action for aſcer- 
taining his right, the Lords found it cut of 
by the negative preſcription. No. 7. p. 14. 
Lady Craufurd againſt Mrs Lochart of Lee, 
Jan. 28. 1778.— - N. B. Atlrmed on ap- 
peal to the Houſe of Lords. 

Act 1579, cap. 83. dues not apply to ac- 
counts between the matter of a ſhip and its 
owners. No. 54. p. 94. B. Butchart and 


others againſt Mudie and others, June 13. 
1781, 


PxesumeDd WII. A perſon conveyed to A, 


for behoof of B, a ſum of money, which, in 
caſe of B's death was to devolve to the 


children of three families equally. At the 


teſtator?- 
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teſtator's death one of the children was un- 
born, and at B's death ſeveral of them were 
predeceaſed, but who had ſurvived the teſta- 
tor; and one of them had left iſſue. Ihe 
Lords found the ſum thould be divided a- 
mong the children equally z capita, and 
that each of the children who exiſted at the 
death of B, though born after that of the 
teltator, had equal right to a ſhare, and that 
the iſſue of the children who predeccaſed 3 
had right to their parents ſhare 5 but that 
the neareſt in kin of the children who died 
without iſſue before B, had no right to any 
part. No. 27. p. 49. B. Mackenzie againſt 
Holt, Feb. 2. 1781. 
A creditor by account to a com- 
pany, at their diſſolution took a bill from a 
new company, formed of the ſame members, 
one excepted ; but, this becoming bankrupt, 
ſued that member; who was found not li- 
able, 
pany againſt Somerville, Feb. 19. 1779. 
Preſumption that phyſicians fees are paid, 
may be elided by contrary prelumptions, — 
No. 60. p. 98. B. Hamilton againſt Gib/ons, 
June 15. 1781. 

An annuitant living at a diſtance, the 0 
nus proband! of her being. in life does not he 
on a perſon claiming in her right. No. 60. p. 
108, Lade agaimſi Scott, Jau. 28. 1779. 

TarsoxERR. Ceſjto bonorum. This benefit not 
prevented by a creditor's conſenting to pre- 
vious liberation, No. 63. p. 115. Mackenzie 
againſt his Creduors, Feb. 3. 1779. 

A party impriſoned for not payment of a 
ſum awarded in name of damages, for ha- 
ving maltreated another, not entitled to the 
privilege of Ceſſio bonorum. No. 81. p. 137. 
B. Stewart againſt Macgloſpan, Aug. 9. 
1781. 

Magiſtrates liable if they do not impriſon 
the debtor as ſoon as delivered to them.— 
No. 53. p. 93. B. Bell againſt the Mag iſtrutes 
of Lochmaben, June 13. 1781. No. 6. p. 12. 

B. Gray againſl the Magiſtrutet of Dumfries, 
Dec. 7. 1780. | 

Defence by Magiſtrates who had delayed 
to incarcerate a debtor, that the creditor 
could have recovered nothing by the debt- 
or's impriſonment, repelled. No. 6. p. 12. 
B. Gray againſt the Magi/trates of Dumfries, 

Dec. 7. 1780. 

Magiſtrates are not in ſafety to diſmiſs a 
debtor from priſon on account of his ſtate of 
health, unleſs in the preciſe terms of the act 
of ſederunt June 14. 1671. No. 47. p. 55. 
B. Fullarton and Kennedy againſt the Magi- 

Atrates of Ayr, March 7. 1781. 

Prrvitece DesT, Wages due to farm-ſervants, 
ſuch. No. 58. p. 106. Melvill qgaigſt Bar- 
clay, Jan. 23. 1779. 

Wages due to ſervants, artiſans, not ſuch. 
No. 24. p. 45. B. White againſt Chriſte, 
Jan. 31. 1781. | 
Prize. A ſhip loaded with the produce of an 
iſland at war with Britain, conſidered as a 
thip of the enemy. No. 85. p. 141. B.— 
Hendricks againſt Cunningham and others, Jan. 
3. 1782.—N. B. This decifion reverſed on 
appeal to the Houſe of Lords. 

Process. In a proceſs in abſence, the purſuer 


NX. 


No. 71. p. 135. Buchanan and Com- 


PROcuRATOR. 


PROVINxG ThE IENOR. 


Provistons To HEIRS AND CHILDREN. 


PugLic Orrickx. 


cannot make any addition to the original 
concluſions of his libel, but muſt bring a new 
action. No. II. p. 21, B. Ianes ogair/t 
Clark, Dec. 22. 1780. 

Proceedings on a ſummons called before 
the laſt diet of compearance, being intrinti- 
cally void and null, do not prevent the pur- 
ſuer from calling the ſummons anew after 
the nducre are run. No. 23. p. 38. Nil. 
ſons againſt Lochead, June 25. 1778. 


A party about to purſue an action of re- 


duction before the Court of Seflion. took a 


precognition before an inierior magiſtrate 
relative to it, in which he examined the de- 
tender and ſeveral other perſons. Having 
afterwards, in his proceſs of reduction, in- 
ſiſted for an examination of the defender, 
who d-manded inſpection not only of his 
own declaration before the inferior magi- 
{trate, but alſo of thoſe of the other witnelies, 
and likewiſe of certain writings in the pur— 
ſuer's poſſeſſion, the Lords, after expreiing 
their diſlatisfaction with the purſuer's condu*t, - 
allowed the defender to ſee his former decla- 
ration, but not the other declarations and 
writings called for. No. 40. p. 69. Byte 


 again/{ Tule, Aug. 4. 1778. 


Edictal citations in a ranking and fale not 

being recorded before the laſt day to which 
the citations are given, the purſuer may, af- 
ter calling his ſummons, let it fall out of the 
roll, and call it anew. No. 119. p. 220. 
Cunningham, Dougal, and Company, again/t 
Marſhall, July 20. 1780. 
A mandate neceſſary to autho- 
riſe a claim for a perſon reſiding abroad, to 
be enrolled at a meeting of freeholders. No. 
120. p. 221. Dundas again/t Ferguſon, July 
20. 1780. 


PRO ERT VT. State of ſlavery inconſiſtent with 


the laws of Scotland: Not ſupported as an 
obligation to perpetual ſervice ; nor can the 
perſon who has brought a tlave into Scot- 
land tranſport him to the plantations againſt 
his will. No. 3. p, 5. Rig againff Wed- 
derburn, Jan. 15. 1778. 

A proprietor may not allow his trees to 
grow in ſuch a manner, that their branches 
hang over the property of the conterminous 
heritor. No. 65. p. 105. B. Hallenſton a- 
gainſt Wedderburn, "July 3. 1781. 

Special caſus am/tonts 
neceſſary in proving the tenor of bills of ex- 
change. No. 106; p. 200. Campbell againſt 


4 Crednors of York-buildings Company, Feb. 22. 


1780. 

No caſus amiſſionis neceſſary in proving 
the tenor of a decreet of irritancy of a feu- 
right ob non ſolutum canonem. No. 62. p. 109. 


B. Lute of Argyle againff Sir Allan Maclean, 


une 29. 1781. 
: —— An aſ- 
lignment by an heir of a marriage of her in- 
tereſt, ineffectual, ſhe having predeceaſed her 
father. No. 96. p. 185. Maconochie again/t 
Greenlees, Jan. 12. 1780. ö 

See Fiar, abſolute, limited. 
The office of precentor and 
ſeſlion-clerk held during pleaſure. No. 52. 
p. 93. Anderſon againſt Kirk-ſeſfion of Kirk- 
wall and J. Redford, Jan. 13. 1779. 
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Peptic Połicx. Expreſſes diſpatched from the 
poſt- office, though on the affairs of private 
perſons, not ſubject to payment of toll. No. 
Bo. p. 154. Jackſon againſt Ure, June 24. 


1779. 
See Property. 


Q 
Quarrered Oarn. See Approbate and Repro- 
bate. | 


R 

Ranking AvD SALE. A Lord Ordinary, before 
whom a ſummons of ranking and fale is cal- 
led, cannot enquire into the extent of the 
bankruptcy, the diligence uſed by the cre- 
ditors, or whether the creditors are in poſ- 
ſeſſion; but only into the title of the pur- 
ſuer, relevancy of 'the libel, and whether 
thoſe having intereſt have been properly 
made parties. No. 13. p. 23. B. Cunning- 
ham and Company againſt Marſhall, Dec. 22. 
1730. 

Recomernce, A perſon not entitled to melio- 
rations on an eſtate ſubject to a ſtrict entail, 
No. gg. p. 199. Dillon againſt Campbell, 
Jan. 14. 1780. 

Not due to a tutor for an extraordinary 
riſk ſubmitted to for the advantage of the 
pupil. No. 127. p. 233. Lord Macdonald 
again Mackenzie-Muir, Nov. 13. 1780. 

RECALIA. Right of cruive-fiſhing may not in- 
terfere with the navigation of a public ri- 
ver. No. 52. p, 99. B. Sir James Grant 
and others againſt the Dute of Gordon, March 
9. 1781, NM. 8. Affirmed on appeal to 
the Houſe of Lords. 

Removixes, Warning. The ceremony of 
chalking the door a ſufficient warning as to 
dwelling-houſes, even when performed with- 
out the authority of a magiſtrate. No. 73. 
p. 127. B. Jolly againf{ Stevenſon, July 10. 
1781. 

S conſidering the value of the ftocking 
on a farm as ſufficient for the landlord's ſe- 
curity, cattle taken in to graze are not com- 
puted, theſe not being ſubject to the hypo- 
thec. No. 128. p. 234. Roſs M*Kye againſt 
Nabony, Dec. 4. 1780. 

An arrear of a year's rent due to a land- 
lord's executor; does not entitle his heir to 
purſue an action of removing. No. 101. p. 
193. Lord Elibank againſt Hay, January 19. 
1780. g 

RExral. The poſſeſſors of lands on the eſtate 
of Seton not entitled as rentallers to retain 
poſſeſſion, No. 70. p. 114. B. Macteng ie 

against Cullen and others, July 4. 1781. 

REPARATIoVW. Impreſs-officer found liable in 
damages on account of an illegal impreſl- 
ment. No. 7. p. 13. B. Syme againſt Na- 
pier, Dec. 8. 1780. 

An imprels-officer having illegally impreſſ- 
ed an apprentice who had no protection, 
aſloilzied from an action of damages at the 
ſuit of the maſter, the purſuer not having im- 
mediately offered to ſhew that the party im- 
preſſed was an apprentice. No. 35. p. 59. 
Chalmers againſt Napier, July 28. 1778. 

Ricur Id SECURITY. A real ſecurity, as by ad- 


judication, diminiſhed by a prior confirma- 
tion as executor-creditor, No. 10). p. 201. 
Tait, &c. againſt Sir James Coctburn, Feb. 
24. 1780. 

A diſpoſition of lands granted in ſecurity 
of what ſums might be advanced in conſe- 
quence of an extenſive credit given, ſollow- 
ed with infeftment, duly recorded, etfectual. 
No. 41. p. 72. B. Bank of England avnin/? 
Bank of Scotland, March 1. 1781, 

A bill having been granted to, and indor— 
ſed by a perſon who, afterwards becom 
bankrupt, diſpoſed his whole effects to titu- 
tees for his creditors z and, poſterior to the 
truſt-right, a partial paymens of the bill ha- 
ving been made, whether the indorſees ought 
to be ranked for the whole ſum, or only tor 
the balance. No. 66. p. 124. Dunlope a- 
gainſt Spiers, Feb. 5. 1779. 

RuxkG., Small fields disjoined by others inter- 

- vening, not the ſubject of the act 1695. No. 
115. p. 214. Murion againſt LUryſdale, July 
I4. 1780, 


| 8 | 
SaLE. Error in ſubflanttalibus vitiates every 
Tale, whether voluntary or judicial. No. 69. 
p. 113. B. Hepburn and Summerville againſt 
Campbell, Fuly 4. 1781. 

Sale completed, although by an article in 
the bargain, the price was to be fixed by ar- 
biters, who had given no deciſion when one 
of the parties died. No. 4. p. 9. Earl of 
Selkirk againſt Na/mith, Fan. 17. 1778. 

SaLMON-Fisning, Crown may grant a right of 
cruive-fiſhing, even in a river where it had 
before granted rights of ſalmon-Hſhing to 
other heritors. No. 33. p. 54. Sir Janes 
Gra again the Duke of Gordon, July 22. 
1778. | 

SANCTUARY, The concurrence of the bailie of 
the Abbey of Holyroodhoule neceiiary to 
the apprehending of a priſoner within its 
precincts; and in order to otain the privi- 


lege of the ſanQuary, booking requilite., — - 


No. 55. p. 98. Grant againſt Donaldſon, 
Jan. 15. 1779. ; 
SEQUESTRATION,— AQ 1772; —- Claims not 
lodged with the clerk of the ſequettration be- 
fore nine months after the date of the ſe- 
queſtration, do not entitle the creditor to 
draw any part of the firit diſtribution. No. 5. 
p. 10. Montgomery and others againſt Parker, 
Jan. 18. 1778. 
The ſtocking of a tenant having been ſe- 
queſtrated by his landlord, and afterwards a 


total ſequeſtration of his whole moveables, - 


awarded under the authority of 12th Geo. 
III. the factor not entitled de plano to pay 
the landlord. No. 67. p. 127. Diclſon a- 
gain} Watſon, Feb. 6. 1779. 

A factor on the perſonal eſtate of a tenant 
ſequeſtrated under the act 1772, may ſell the 
ſtocking on the farm, if the landlord's hypo- 
thec is not thereby infringed. No. 111. 
p. 208. Creduors of Wright againſt Ker, 
June 21. 1780. 

Sequeſtration not competent where there is 
no competition. No. 85. p. 129. B. Black- 
dul petitioners, July 24. 1781. 
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Service AvD Coniamation, Executors entit- 


led to have part of the effects confirmed, al- 
though the whole have been inventoried and 
appretiated. No. 13. p. 26. Na/mith agarn/t 
the Commſſaries of Edinburgh, February 14. 
1778. 


Srgvrrypz. The burgeſſes and inhabitants of 


a burgh may by uſage acquire the ſervitude 
of bleaching cloths, &c. No. 68. p. 128. 


Sinclair againſt the Magiſiratet of Dyſart, Feb. 


10. 1770. N. B. Affirmed on appeal to 
the Houſe of Lords. 

An opus manufatum on an inferior tene- 
ment by the proprietor, to prevent the wa- 
ter of a ſuperior tenement from flowing 
down upon it, illegal. No. 54. p. 96. Hope 
againſt Wauchope, Jan. 14. 1779. E. 
On appeal to the Houſe of Lords, remitted 
to the Court of Seſſion. 


Soctery. Debts due upon a joint adventure 


preferable to thoſe of the adventurers indi- 
vidually. No, 62. p. 113. Crooks again/t 
Tawſe, Jan. 29. 1779. 

Partners may call for a contribution be- 
yond the capital ſubſcribed, for the purpoſe 
of paying the debts of the Company. No. 
34- p. 57. Douglas, Heron, and Company 
againſt Hair, July 24. 1778. 

2 Society not diſſolved by giving over trade. 

id. 


Sol Dix. The twenty-fqur hours given by ſect. 


73. of the mutiny- act to perſons enliſted to 
declare their diſſent to enliſting, runs, not 
from the period of their enliſtment, but from 
that of their being called before a magiſtrate 
for the purpoſe of being atteſted. No. 39. 
p. 67. Low and others againſt Captain Drum- 
mond, July 30. 1778. 

The ſhilling or other money given by the 
ſerjeant as the ſymbol of enliſtment, being 
part of the charges laid out in enliſting, is 
included in the 20s. of ſmart- money paid 
yhen the party enliſted declares his diſſent to 
enliſting. No. 39. p. 67. Low againſt 
Drummond, July 30. 1778. 


Summary APPLICATION. Summary application 


by a ſubſtitute in an entail, for recording it 
in the regiſter of tailzies, incompetent where 
the deed of entail is not produced. No. 90. 
p. 136. B. Sputal, petitioner, Auguſt 3. 
1781. 


Sorrxiox and Vassat. A ſuperior not permit- 


ted to parcel out the domintum directum a- 
mong a plurality of perſons to whom he had 
granted liferent rights of it. No. 25. p. 46. 
B. Sir James Colquhoun againſt Duke of Mon- 
troſe, Jan. 31. 1781,—N. B. Affirmed on 
appeal to the Houſe of Lords. 

A grant from the crown of the caſualties 
attendant on the entry of its vaſlals, illegal 
and unconſtitutional. No. 64. p. 116. ir 
Laurence Dundas againſt Officers of State and 
others, Feb. 3. 1779.—Aftirmed on appeal to 
the Houſe of Lords. 

See Manſe. 


T | 

Tacir ReLocation. Warning in due time 
requiſite to the diſmiſſion of ſervants. No. 
85. p. 165. Baird againſt Lady Don, July 
14. 1779- 


I N i E 24. 


Tack. Right to ſhell-marl found within the 


farm belongs folely to the landlord, who 
may work it during the leaſe, on paying the 
tenant's damages. No. 9. p. 20. Bethune 
againſt Jarvice, Feb. 10. 1778. 

A tackſman became bound by way of 
rent, to furniſh certain quantities of coal at 
a ſtipulated price, upon the landlord's making 


payment to him once a fortnight, for the coals 


delivered during that period. 'The landlord 
having run in arrear, and his eſtate having 
been adjudged by his other creditors, who 
purſued the tackſman for the quantities of 
coal bargained for, the Lords found the de- 
fender entitled to retention ay and until the 
arrears due to him were diſcharged. No. 
104. p. 198. Walpole and Alifon again/t 
Montgomery-Beaumont, Feb. 16. 1780. 


TaiLzit. An heir of entail cannot grant leaſes 


of immoderate endurance. No. 74. p. 141. 
Leſlie againſ Orme, March 2. 1779. 
NM. B. Atfirmed on appeal to the Houle of 


Lords. 


An entail, having clauſes prohibitory and 
reſolutive, but not expreſsly irritant, invalid 
againſt creditors. No. 61. p. 110. Rempt 
agamſt Watt, Jan. 28. 1779. 

See Clauſe. 


Trixp. No new augmentation of ſtipend to 


be given where one had been obtained tince 
the Union. No. 84. p. 141. B. Milligan a- 
gaimſt Heritors of Kirkden, Aug. 4. 1779. 
M. B. This caſe was appealed to the 
Houſe of Lords. See Abſtract of Appealed 
Caſes, p. 141. B. 


Trac. Not payable out of the rents or pre- 


fits of coal; not excluded by a ſeparate pro- 
viſion, when not fo ſtipulated; though poit- 
poned to the annualrent of debts really ſe- 
cured, yet not to the payment of any part of 
the principal; and in reſpect of the tercer, 
and of other creditors, the annualrenters are 
bound to draw proportionally from the rent 
of the coal, and from that of the lands and 
teinds. No. 83. p. 159. Belſchier again/t 
Moffat and others, une 30. 1779. 


TuLace, The proprietor of a mill of barony 


cannot erect it without the barony againſt 
the will of the ſucken. No. 29. p. 52. B. 
Ballardie againſt Biſſet, Feb. 8. 1781. 

He and wont may make a clauſe of grind. 
able grains import the ſame thing with that 
of grana creſcentia. No. 57. p. 97. B. Greig 
ww others againſt Reid and others, June 1 4. 
1781. 

See Warrandice, No. 100. 


TitLE To ruxsun. A general ſervice no ſuffi- 


cient title as to lands. N. 65. p. 122. Gra- 
ham againſt Graham, Feb. 4. 1779. 


See Tutor. 


Toros, Curators removed as ſuſpect, at the 


inſtance of their cautioners. No. 14. p. 27: 
5 againſt Welſh and others, February 14. 
1778. 


W 


Wankaxbicx. Warrandice incurred, although 


the purchaſer might have prevented the evic- 
tion. No. 122. p. 225. Dewar againſt Ait 
ken, July 1780. | 
A proprietor 
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A proprietor not bound by a general 

clauſe of warrandice to relieve his tenant of 
a thirlage. No. 100. p. 192. Symungton a- 
 gainſt Cranſton, Jau. 14. 1780. 
Warr. Objection to a leaſe, that the teſting 
clauſe did not bear the number of pages, re- 
pelled, the deed being written on one ſheet 
of paper, and the teſting clauſe commencing 
on the end of the ſecond page. No. 15. 
p-. 28. Macdonald againſt Macdonald and his 
tutors, Feb. 14. 1778. 

An agreement to grant a leaſe, being e- 
quivalent to a leaſe, muſt be ſtamped in the 
ſame manner. 1b:d,. 

Devolution to an overſman in a ſubmiſſion 
muſt be completed, in terms of the ſtatute 


1681. No. 102. p. 195. Herriot againft Wight, 
Fan. 20. 1780. 

Writ-privileged. A miſſive letter of a 
cautionary nature, in a mercantile tranſac- 
tion, though not holograph, and without the 
ſtatutory ſolemnities, the ſubſcription being 
acknowledged, valid. No. 56. p. 100. Clark 
again Roſs, Jan. 19. 1779. 

on indenture between maſter and appren- 
tice defeCtive in the requiſite ſolemnities, ho- 
mologated by the parties, and rendered 
binding. No. 74. p. 128. B. Rymer againſt 
Mackintyre, July 19. 1781. 

Diſcharge of an annuity muſt be atteſted, 
in terms of the ſtatute 1681. No. 67. p. 111. 


B, Grierſon againſt King, Faly 4. 1781. 
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